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Important effects of recent 
Supreme Court decisions 
on many Cases awaiting 
final disposition 


By ROBERT N. MILLER* 


NIX opinions rendered by the Supreme Court on 
December 16, 1935,' settle important problems 
arising under the reorganization exchange provi- 

sions of various Federal income tax acts. They are, 
fortunately, so concise that they do not add any new 
controversies to. the recognized problems which re- 
main to be solved in that field. The Court had 
devoted more than two days to hearing arguments 
in the cases, which presented a variety of situations. 

The decisions involve the construction of lan- 

guage which is substantially the same in the Reve- 
nue Acts of 1924, 1926, 1928 and 1932.2. The settling 
effect of the new group of decisions is very impor- 
tant in respect of a large number of cases awaiting 
closing under those laws. Although these decisions 
are of less importance as to transactions subject to 
the 1934 law and subsequent laws, because of new 
phrasing in these later laws, a certain amount of 
light is thrown even there. 


Attorney at Law, Washington, D. C. 


1 Helvering v. Minnesota Tea Co., 80 L. Ed. (Adv. Ops.) 261; Helver- 
ing uv. Peterson, 80 L. Ed. (Adv. Ops.) 261; John A. Nelson Co. 2 
Helvering, 80 L. Ed. (Adv. Ops.) 265; Helvering v. Watts, 80 L. Ed. 
(Adv. Ops.) 269; G. & K. Mfg. Co. v. Helvering, 80 L. Ed. (Adv. Ops.) 
268; Bus & Transport Securities Corp. v. Helvering, 80 L. Ed. (Adv. 
Ops.) 267. 

2 Typical of the provisions construed in these cases are those found 

Section 112 of the Revenue Act of 1932, subsection (b) of which 
lists five types of ‘‘exchanges solely in kind” in which, even though gain 
r loss is realized, neither gain nor loss is to be recognized for tax pur- 

es. Two of these non-recognizing types, described in subdivisions 

3) and (4) of subsection (b), relate to exchanges which are made 
n pursuance of a plan of “reorganization” (see the footnotes 3 and 5) 
and subsection (i) (1) of Section 112 provides a technical definition of 
the word “reorganization” as follows: 

“The term ‘reorganization’ means (A) a merger or consolidation 

neluding the acquisition by one corporation of at least a majority 

f the voting stock and at least a majority of the total number of shares 

f all other classes of stock of another corporation, or substantially all 
the prcperties of another corporation), or (B) a transfer by a corporation 
f all or a part of the assets to another corporation if immediately after 
the transfer the transferor or its stockholders or both are in control of 

e corporation to which the assets are transferred, or (C) a recapitaliza- 
tion, or (D) a mere change in identity, form, or place of organization, 

wever effected.” 
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Some of the general questions presented in these 
cases are illustrated below in terms of fact-situations 
which are much simpler than those dealt with in 
the cases. 


1. Dissolution Not Essential to Certain 
Types of Reorganization 


Kk IT was planned that Corporation A should 

transfer substantially all of its property to Cor- 
poration B, in exchange for (1) cash, and (2) secu 
rities of Corporation B, and should then distribute 
the cash, remaining in existence to hold the securi 
ties, Corporation A would, except for the non- 
recognition provisions heretofore cited, be taxed on 
gain or be permitted a tax deduction for loss, when 
it thus exchanged property for money and securities. 
sut these non-recognition provisions are such that, 
if this is a reorganization, the Commissioner (1) is 
forbidden to allow to Corporation A, as an income 
deduction, any loss sustained from the transaction, 
and (2) is directed not to recognize any gain to 
Corporation A, if gain was realized.* 

The Government claimed that such a transaction 
was not a reorganization, within the statutory mean 
ing of that word. The Government’s argument was 
that, although this transaction involved the “acqui 
sition by one corporation of substantially all the 
assets of another corporation,” and was thus within 
certain words of the statutory definition of “reor 


Subsections (c) and (d) relate to certain exchanges not solely in kind, 
which would be within the provisions of subsection (b) if it were not 
for the fact that “other property or money” is rec aioull, in addition to 
the types of property rec eivable under subsection (b) without recognition 
of gain or loss, and subsections (c) and (d) prescribe to what extent 
gain realized in these types of exchanges is to be recognized and not 
recognized. Subsection (e) of Section 112 provides that no loss from 
an exchange shall be recognized if the exchange would be within the 
provisions of subsections (b)(1) to (5), inclusive, of Section 112, if it 
were not for the fact that the property received in exchange consists 
not only of property permitted by such paragraph to be received without 
the recognition of gain or loss, but also of other property or money. 

4In connection with provisions previously quoted or summarized, see 
subsection 112(b)(4) where it is provided that 


“No gain or loss shall be recognized if a corporation a party to a 
reorganization exchanges property, in pursuance of the Bn of re- 
organization, solely for stock or securities in another corporation a party 
to the reorganization.” 

And subsection 112(d)— 


“If an exchange would be within the provisions of subsection (b)(4) 
of this section if it were not for the fact that the property received in 
exchange consists not only of stock or securities permitted by such 
paragraph to be received without the recognition of gain, but also of 
other property or money, then— 

“(1) If the corporation receiving such other property or money dis- 
tributes it in pursuance of the plan of reorganization, no gain to the 
corporation shall be recognized from the exchange, but 

(2) If the corporation receiving such other property or money does 
not distibute it in pursuance of the plan of reorganization, the gain, if 
any, to the corporation shall be recognized, but in an amount not in 
excess of the sum of such money and the fair market value of such 
other property so received, which 1s not so distributed.” 
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ganization,” the transaction was still not a reorgani- 
zation because it did not partake of the nature either 
of a merger or a consolidation. It was pointed out 
that the continued existence of both corporations 
in this case is incompatible with the ordinary idea 
of a merger. This phase of the case, therefore, nar- 
rowed to a controversy whether the lack of intention 
to dissolve Corporation A must be treated as fatal 
to the taxpayer’s contention that this was a reorgani- 
zation within the meaning of the definition. The 
Supreme Court has now held that dissolution is not 
essential, thus denying the Government’s contention.‘ 


2. Another Aspect of the Contention 
That Dissolution Is Necessary 


A PLAN by which stockholders in Corporation A 
were to exchange their stock for securities of 
Corporation B, whereupon Corporation B, having 
thus acquired all of the stock in Corporation A, was 
to dissolve it, would by common consent involve 
a type of exchange in which realized gain or loss 
is not to be recognized under the express non-recog 
nition terms of the law.® Suppose, however, the 
plan did not contemplate the dissolution of Corpo- 
ration A, but assumed that Corporation A would be 
continued as a subsidiary of Corporation B. Here 
the Government’s argument was that such a plan 
not contemplating dissolution could not be within 
the reorganization definition. The Supreme Court 
in the Watts case denied this contention. 


3. Does Receipt of Bonds Satisfy the 
“Continuing Interest” Requirement? 


[' A PLAN contemplates that Corporation A shall 
transfer substantially all of its property to Cor- 
poration B, which receives in exchange solely com- 
mon stock of Corporation B, and immediately dis- 
tributes this stock to its stockholders, it was always 
clear that any gain or loss to Corporation A, could 
have no tax effect, because of the applicable non- 
recognition provisions. If now these facts are 
changed so that, instead of common stock, there is 
received and distributed by Corporation A ig! 
bonds of Corporation PB (or only cash and bonds), 
the plan still within the non-recognition unhlewn? 
Citing a dictum in Worcester Salt Co. v. Commis- 
sioner,’ the Government argued that the interest of 
a bondholder is not such an “interest” as the Pinellas 
case® says is required in a reorganization, and, as an 
incident to this argument, that the phrase “stock 
or securities” in non-recognition provisions of the 
law was not meant to include bonds. Thus, it was 
the Government’s posit ion that gain or loss realized 
in such a situation is to be fully recognized for tax 
purposes. The effect of the Watts decision is to nega- 
tive this contention.® 


*See Minnesota Tea, Nelson and G. & K. Manufacturing Co. decisions. 

5 Thus, Section 112(b)(3), Revenue Act of 1932 provides: 

“No gain or loss shall be recognized if stock or securities in a corpo- 
ration a party to a reorganization are, in pursuance of the plan of 
reorganization, exchanged solely for stock or securities in such corpo- 
ration or in another corporation a party to the reorganization.” 

6 For brevity no attempt is made to illustrate the application of this 
“continuing interest” requirement to other phases of the non-recognition 
provisions. 

775 Fed. (2d) 251. 

8 Pinellas Ice & Storage Co. v. Commissioner, 287 U. S. 462. 
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4. Suggestion That Securities Received 
Must Represent Essentially the Same 
Interests as Those Parted With 


ie A PLAN contemplated that Corporation A 
should transfer substantially all of its property 
to Corporation B, in exchange for stock of Corpo 
ration B (no dissolution of Corporation A_ being 
contemplated), is it material that the assets so ac- 
quired by Corporation B represent a very small part 
of its total assets so that A acquires, through the 
new Corporation B stock, an interest essentially 
different in substance from what it had before in 
all the other assets of Corporation B? The Board 
of Tax Appeals in the Minnesota Tea case’ had said 
the exchanger must acquire “essentially the same 
interest” as it had before. In that case the prop- 
erty acquired by Grand Union from Minnesota Tea 
represented only about 7% per cent of the value of 
Grand Union’s property before the exchange, so 
that when Minnesota Tea acquired stock in Grand 
Union such new stock represented ownership of 
property which, in the main, was new to Minnesota 
Tea. The Court nevertheless held that a reorgani- 
zation occurred. 


5. Relative Amount of “Boot” 
Received in Exchange 


F A PLAN contemplates that Corporation A 

should convey to Corporation B substantially all 
of its property, in exchange for (1) securities of 
Corporation B, and (2) cash, if the amount of cash 
to be so received is relativ ely large, as compared 
with the total values involved, does this circum- 
stance exclude the exchange from the scope of the 
non-recognizing provisions ? 

The Government strongly contended for an im- 
plied restriction on these provisions so that they 
would apply only if “the other property or money” 
sometimes called “boot’’—is relatively small. The 
decisions negative that contention.” 


6. Ratio Between Value of What Is 
Transferred and Value of Securities 
Received by Transferor 


T IS worth noticing that the results stated under 

the five preceding numbered headings are clear 
from what the Court did in affirming or reversing, 
and would have still been plain if the Court had 
written no opinions. A reading of the opinions al- 
fords further important indications as to the attitude 
of the Court toward these non-recognizing provi- 
sions. Thus, these decisions are useful in clarifyi ing 





®It is now clear from the Nelson decision that preferred stock would 
have the same status as common stock in an exchange such as the 
foregoing. See, on this topic of continuing interest, the recent Westeri 
Industries Co. v. Helvering, U. S.C. A., Dist. Col., Jan. 20, 1936 
(363 CCH, Par. 9083), reversing 30 B. T. A. 809. 


028 B. T. A. 591, at 594. Sameness in substance, rather than in 
form, was what the Board intended. For instance, it is not believed 
that the Board would have considered the requirement of sameness to 
have been violated by acquisition of non-voting preferred stock, instead 
- common ;—as did, apparently, the Circuit Court of Appeals in John 4. 

Nelson v. Commissioner, 75 Fed. (2d) 696, 698 (reversed by the Suprem ; 
c ourt). 


_ See the Minnesota Tea case, the Nelson case, and the G. & K. Manu 
facturing Company case. 
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a principle laid down by the Court in Pinellas Ice 
& Cold Storage Co. v. Commissioner.’ In that case the 
Court had to decide whether a certain transaction 
was a reorganization within the statutory definition. 
It had been planned that one of the corporations 
would transfer all of its assets to a second corpora- 
tion, receive the agreed consideration, and then be 
dissolved. The consideration so received consisted 
of $400,000 in cash, and $1,000,000 in 6 per cent notes, 
all of which were payable within one hundred and 
five days or less. The Supreme Court, acknowledg- 
ing that the transaction was within the following 
language of Clause A, paragraph (h)(1), Section 
203, Revenue Act of 1926— 

* * * the acquisition by one corporation of * * * sub- 
stantially all of the properties of another corporation 
said in its opinion that the mere purchase for money 
of the assets of one company by another “is beyond 
the evident purpose” and “has no real semblance to 
a merger or consolidation.” The Court added, 

Certainly, we think that to be within the exemption the 
seller must acquire an interest in the affairs of the pur- 
chasing company more definite than that incident to owner- 
ship of its short-term purchase-money notes. 

That this left-open serious questions to be later 
decided was emphasized during the argument of the 
recent group of cases. For instance, Mr. Justice 
McReynolds asked several of the lawyers if the ac- 
quisition by the transferor of a single share in the 
transferee corporation, representing only a minute 
fraction of the total value involved in the transac- 
tion, would give a sufficient “interest in the affairs” 
of the purchasing company to bring the situation 
within Clause A. He received various answers. In 
his opinion in the A/innesota Tea case, after review- 
ing his own reference in the Pinellas opinion to a 
retention of “interest,” he says: 

* * * And we now add that this interest must be definite 
and material; it must represent a substantial part of the 
value of the thing transferred. This much is necessary 


in order that the result accomplished may genuinely par- 
take of the nature of merger or consolidation. 


7. Effect of Gregory v. Helvering 
as a Precedent 


HE Minnesota Tea opinion is helpful as tending 

to show what types of reorganization cases are to 
be regarded as controlled by the decision in Gregory 
v. Helvering, a case which has been the subject of 
much discussion since it was decided on January 7, 
1935, and perhaps of some misinterpretation. Spe- 
cifically, some have thought that the language of 
the opinion indicates that the Supreme Court in- 
tended to lay down a rule, not specified in the stat- 
ute, that a transaction carried out solely with a tax 
motive cannot be a reorganization within the statu- 
tory definition, even though otherwise within the 
language and intent of that definition. The Court 
said, among other things, that Congress did not 
mean, by the term reorganization, “a transfer of 
assets by one corporation to another in pursuance 


12 287 U. S. 462. 
3293 U. S. 465. 
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of a plan having no relation to the business of 
either * * *.” 

Without stating in detail the complicated facts 
in that case, it may be said that an individual own- 
ing all of the stock in Corporation A—which owned 
certain shares of stock in Corporation B—wanted, 
as stockholder, to withdraw the shares of Corpora- 
tion B and then to sell them to a purchaser who 
stood ready to buy. Instead of having Corporation 
A declare the stock out as a dividend, the individual 
accomplished that result by (1) having Corporation 
A transfer the stock of Corporation B to a third 
person (a newly formed Corporation C organized 
and kept alive for a few days for no purpose except 
that of acting as a temporary conduit), and (2) get- 
ting the stock from Corporation C a day or two 
later. Thus the case, on its peculiar facts, resem- 
bled the situation where a taxpayer, about to receive 
property, has the title momentarily transferred to a 
third party, who acts merely as a momentary con- 
duit while the property is on its way to the real 
owner.'* In such a case the ownership of the third 
person is clearly a sham ownership, and may be 
disregarded for income tax purposes. If property 
ostensibly transferred to a corporation is immedi- 
ately afterward found in the hands of the person 
who caused the transfer, without the corporation’s 
receiving anything whatever for the transfer, the 
nominee—or conduit—character of the corporation’s 
holding is just as plain as if an individual had been 
used for the purpose. 


The temporary ownership by Corporation C was 
not beneficial ownership, and had, as the Court said, 
“no relation to its business,” because from the mo- 
ment the nominee Corporation C acquired the stock 
of Corporation B from Corporation A, it was acting 
solely as a conduit, with no purpose of its own; it 
got nothing which it could keep and expected noth- 
ing in the way of property or profit. The method of 
getting this B stock into and out of Corporation C 
involy ed distribution of the C stock by Corporation 
A to the individual, and immediate liquidation of 
Corporation C, but this does not obscure the fact 
that Corporation C’s temporary holding of legal title 
was a “masquerade,” as the Court described it. 

In this connection the Minnesota Tea opinion is 
enlightening because the Government argued that 
“the principles” announced in Gregory v. Helvering 
must defeat the taxpayer’s contention in Minnesota 
Tea, and the Court said, in response, that the Greg- 
ory case does not control in the Minnesota Tea situa- 
tion because the transaction in the latter case was 
real and not merely a mask: 

Gregory v. Helvering, 293 U. S. 465, revealed a sham— 
a mere device intended to obscure the character of the 
transaction. We, of course, disregarded the mask and dealt 
with realities. The present record discloses no such situa- 
tion: nothing suggests other than a bona fide business 
move. 

The first two of the three sentences just quoted 
seem to show that the principle of the Gregory case 
relates only to cases involving sham transactions 
and is not applicable where the transaction is real. 
The third and last of these sentences indicates that 

144 Compare the recent decision where, on different facts, an inter- 


weny was held to be an independent agent. Beech v. Commissioner, 
Cc. C. A. 3, Jan. 27, 1936 (363 CCH, Par. 9094), affirming 30 B. T. A. 89. 
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if a transaction is a “bona fide business move” the 
transaction is to be treated as real, but there is no 
suggestion that if a transaction is not a business 
transaction it must necessarily be unreal. That a 
transaction was a bona fide business move seems 
conclusive as to its reality; but if this conclusive 
type of evidence is lacking in a particular case, the 
question must still be decided, on all the facts, as 
to which type of non-business transaction we are 
dealing with—one that is real or one that is a mere 
pretense. There is no suggestion in either Justice 
Sutherland’s opinion or Justice McReynold’s opin- 
ion that any transaction is to be treated as unreal 
because it is entered into with a tax motive. Cer- 
tainly Mr. Justice Sutherland was careful to say in 
his opinion in the Gregory case that he was “putting 
aside the question of motive altogether. ” He re- 
stated the familiar principle that “the legal right 
of the taxpaver to decrease the amount “of what 
otherwise would be his taxes, or altogether avoid 
them, by means which the law permits, cannot be 
doubted,” #® and certainly did not intimate that a 
transaction which is real in the sense that it per- 
manently changes the status and properties of the 
parties is to be treated as a sham because its motive 
is to save taxes. 


8. The Bus & Transport Case 


S THE Court viewed the facts in the Bus & 
LX Transport case—the only one of the group of 
cases in which the Government’s contention was up- 
held—the point requiring decision was, in simplified 
form, as follows: Corporation A owns all the stock 
of Corporation M, and Corporation B owns all the 
stock of Corporation N; Companies A and B then 
simply exchange the M for the N stock. The Court 
held that this transaction was not within the reor- 
ganization definition, saying that certain corporate 
shares owned by the taxpayer (Corporation A)— 
were exchanged for shares which another corporation 
owned. Neither party to the exchange acquired any 
definite immediate interest in the other. Nothing here, 
we think, even remotely resembles either merger or re- 
organization as commonly understood. 

Once the case was viewed as presenting that dia- 
grammatic situation this result seemed plainly cor- 
rect, such an exchange not coming precisely within 
the language of any of the non-recognizing classes 
specified in the law. The actual facts were compli- 

cated, and the taxpayer’s best chance of success lay 
in the argument that. disregarding the form which 
the taxpaver adopted, the whole group of transac- 


Tt is significant that he cited with approval the familiar U. S. v. 
Isham, 17 Wall. 496, 506, where the Court illustrated its position by 
supposing that a taxpayer, in order to avoid a stamp tax imposed on 
checks of not less than twenty dollars, issued two smaller checks 
aggregating that amount. If the Court had considered that the motive 
made the transaction a sham, the Court could not have reached the 
conclusion which it reached—that no tax was due. 








THE TAX MAGAZINE 


March, 1936 





tions—not stated here in detail—constituted in sub- 
stance a reorganization. The Court did not discuss 
this argument, although it was fully presented. An 
interesting feature of the case is that while the facts 
were such that the Court might have concluded that 
the form of the transaction had been dictated by a 
desire to reduce taxes, the Court did not refer to 


those circumstances as a ground for holding against 
the taxpayer. 


9. Effect under Revenue Laws 
Later Than 1932 Act 


NE fortunate result of these decisions is that 

they make it possible, if desired, for the Treas- 

ury to simplify the current regulations, relating to 

the Revenue Act of 1934. For example, Article 
112(g)-1, Reg. 86, says: 

The terms of the specifications and their underlying as- 

sumptions and purposes must be satisfied in order to entitle 


the taxpayer to the benefit of the exception from the 
general rule. (Italics supplied.) 


The recent group of decisions indicates the propri- 
ety of some such warning that the “specifications” 
—the words of the statute—are not all that has to 
be considered, so far as reorganization exchange 
provisions in effect prior to the 1934 law are con- 
cerned. But the changes made when the 1934 law 
was enacted make it possible, under that and subse- 
quent laws, to follow the literal meaning, without 
looking to such vague considerations as “underlying 
assumptions and purposes.” Since it is always easier 
for the Government to enforce compliance with a 
tax provision which is clear and can be literally 
construed, the Treasury may decide to simplify the 
regulations by omitting that paragraph. 

The suggestion in the words above quoted that it 
is always the taxpayer who derives “benefit” from 
these provisions as to gains and losses is hardly 
sound. When they deprive the taxpayer of a deduc- 
tible loss, it is the Government who benefits, and 
there are a number of other situations in which it 
is to the Government’s interest to invoke these pro- 
visions. Further, the recent group of cases shows 
that the Supreme Court has not dealt with non- 
recognizing provisions narrowly as an “exception from 
the general rule,” but has treated the words “no 
gain or loss shall be recognized” as a direct prohibi- 
tion, to be given full effect as a mandate of Congress. 
The briefs filed i in those cases showed that Congress 
enacted these non-recognition provisions in the in- 
terest of the Government, because the Government’s 
interest lay in not allowing high surtaxes to cause 
unnecessary obstruction of normal and wholesome 
business.'® The Government interest is still served 
by such provisions as these. 





_'% The citations are collected at page 4 et seq., in Hidden Taxes in 
Corporate Reorganizations, Baar & Morris. 
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WALTER A. 
COOPER, 


Certified Public Account- 
ant of New York City, 
discusses material 


Changes in Federal 
Tax Laws ... and 
Important Recent 


Tax Rulings’ 


HIS year I think all business men should look 
at the tax picture as it now exists with only 
one eye and keep the other eye on the future 
prospects. So much has been said and written about 
the future need for increased Federal Government 
revenue that I do not need to repeat it. How severe 
it will be depends on many future uncertain factors, 
such as the payment of soldiers’ bonuses, the con- 
stitutionality of the processing taxes and the con- 
tinued expenditures of our Government alphabetical 
agencies.+ Those of you who follow tax legislation 
are aware also of the fact that the so-called ‘“Soak- 
the-Rich” program of taxation certainly will not 
provide the needed revenue. This was clearly dem- 
onstrated by the Government’s own estimates of the 
probable revenue to be derived f-om the heavy in- 
come and estate tax rates proposed, though not en- 
acted, during the recent session of Congress. 
Furthermore, with individual tax rates reaching 
a 79 per cent maximum, to say nothing, for example, 
of New York State’s maximum 8 per cent additional 
tax, it is obvious that our tax rates have passed the 
point of greater productivity. The well-known eco- 
nomic law of diminishing returns is as applicable to 
a Government tax monopoly as it is to any business 
monopoly. I can testify to that for it has been many 
years since I have been as busy as I have been dur- 
ing recent months in studying estate set-ups, invest- 


* Paper presented to the New York City Control of The Controllers 
Institute of America, December 19, 1935. Reproduced by courtesy of 
The Controller, monthly journal of The Controllers Institute of America. 

7 The AAA was held unconstitutional on January 6, 1936, [U. S. v. 
Butler, et al., Receivers of Hoosac Mills Corp.] and the soldiers’ bonus 
law [Public Act No. 435] was enacted on January 27, 1936.—Editor. 
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ment policies, and so on, for the purpose of making 
changes which will legally reduce the tax burden. 
It is not difficult to appreciate that a taxable yield 
of 6 per cent which leaves only 1.26 per cent after 
taxes is not as good as a 3 per cent tax exempt yield. 

No doubt, a part of the increased revenue will be 
derived from normal taxes on increased business 
and increased income. It seems clear, however, that 
an increase in the rate of taxation is almost inevit- 
able and such increased burden must fall largely on 
individuals with moderate incomes and corporate 
businesses. We should not overlook, either, the 
trend of the present administration to attempt to 
regulate what it regards as business evils through 
the medium of special taxation. It is not unlikely, 
for example, that if the Government’s Utility Hold- 
ing Company Act is held unconstitutional, an at- 
tempt may be made to regulate such businesses by 
increased taxation on intercorporate dividends which 
might, because otherwise unavoidable, affect all cor- 
porate business, not merely the utilities. We should, 
therefore, recognize the probability that future cor- 
porate tax rates will be higher than they are for 
1935 and be guided accordingly. 


Changes Made by the 
Revenue Act of 1935 


ITH the foregoing as a background I will re- 
view briefly the changes embodied in the Reve- 
nue Act of 1935. First, however, let me point out 
that most of the changes affect only taxable years 
beginning after December 31, 1935. Thus, taxpayers 
operating on fiscal years ending up to and including 
November 30, 1936, will not be affected by most of 
the new amendments until after the close of their 
current fiscal years. To avoid repetition, you may 
take it that any changes I will discuss will become 
effective on that basis unless I indicate the contrary. 
Corporate tax rates, under the new amendments, 
are placed on a sliding scale ranging from 12% per 
cent to 15 per cent,’ except in the case of a consoli- 
dated return which railroad corporations may file, 
in which case the tax rate is fixed at 1534 per cent. 
Whi it is likely that the majority of corporations, 
in number, will find their tax rate has been reduced 
under this new law, it is certain that the majority 
of corporate incomes, in dollars, will be taxed at 
the higher rate. 

Individual surtaxes on the income tax brackets 
from $50,000 up have also been increased. Those 
rates, reaching a 79 per cent maximum, need not 
here be detailed. 

The personal holding company tax provisions have 
been strengthened quite materially by increasing the 
rate of surtax on the undistributed adjusted income 
of such corporations, making such rates, reaching 
a 60 per cent maximum, more comparable to the 
individual surtax rates. In the case of such compa- 
nies it will not be found so desirable, after the new 
law becomes applicable, to withhold dividends in 
order to pay the corporate penalty surtaxes rather 
than individual income surtaxes. 

To conform to income and rate changes, the with- 
holding provisions in the case of payments to for- 
~ 1 Up to $2,000 

$2,000 to’ $15,000 


$15,000 to $40,000 
Over $40,000 
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eign corporations have likewise been amended. The 
rate for withholding has been increased to 15 per 
cent and withholding will be required from all divi- 
dend payments to foreign corporations to the extent 
of 15 per cent of 10 per cent of such dividend payments. 

With respect to this change in law I might add 
that the Bureau has recently ruled that a corpora- 
tion reporting on an accrual basis, subscribing in 
1935 to funds or chests of a type deductible, but 
making payment thereof in 1936, may deduct such 
payments, within the 5 per cent limitation, from 
1936 income. It will not be necessary, therefore, to 
defer subscription agreements until the new act be- 
comes effective as long as payment is not made 
until that time.? 


Three Changes Affecting Corporations 


ONE of the law amendments affects the deter 
mination of an individual’s net taxable income. 
Corporations, however, are affected by three changes : 
I. Corporations will be exempted from tax on 
dividends received from other domestic corporations 
only to the extent of 90 per cent of such dividends 
not 100 per cent as heretofore. In other words, divi- 
dends from other domestic companies will be taxed 
at the effective rates of 14% per cent to 1% per cent. 

Il. Corporations will be allowed to deduct from 
income so-called contributions, but not in an amount 
in excess of 5 per cent of net taxable income com- 
puted before deducting any such contributions. This 
limitation of 5 per cent is applied and computed in 
the same manner as we have been applying an indi- 
vidual’s 15 per cent limitation. You should note, 
however, that a few types of contributions which an 
individual may deduct are not allowed to corpora- 
tions. They are: 

(a) Gifts to the United States or political subdivi- 
sions thereof for public purposes. 

(b) Gifts to war veterans’ posts or organizations 
or vocational rehabilitation funds. 

(c) Gifts to fraternal societies. 

(d) Gifts to any foreign charitable corporation, 
organization, fund, foundation, trust or chest or to a 
domestic organization of that type if the funds are 
to be used outside the United States. 

Ill. The third change concerns groups of corpo- 
rations and permits the liquidation of subsidiary 
corporations during tax years beginning after De- 
cember 31, 1935, without recognition of gain or loss 
on such liquidation, provided the following statutory 
requirements and limitations are met: 

(1) If money is received, then the gain, if any, is 
recognized up to the amount of the money so re- 
ceived—no loss is allowable, however. 

(2) The corporation receiving the proceeds of 
liquidation must have owned on August 30, 1935, at 
least 80 per cent of the voting stock and at least 80 
per cent of all other classes of stock of the liquidat- 
ing corporation. 

(3) There must have been no distribution, in pur- 
= of the plan for liquidation, before August 30, 
1935. 


? Mim. Coll. No, 4397, XIV-46-7803 (p. 3). 
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(4) If the distribution of assets is not completed 
within the year, the plan of liquidation may provide 
for a series of distributions over a period not exceed- 
ing five years from the close of the year in which the 
first distribution is made. In that event, the plan, 
as laid down, must be carried out and the taxpayer 
may be required to provide bond or waive the statute 
of limitations so th&t all distributions may be taxed 
later, to the extent of the gain therein, if the plan 
as first laid down is not carried out. 


It is important for you to note that this non-recog- 
nition of gain or loss does not automatically apply, 
or apply only, to affiliates as we knew them under 
prior laws permitting consolidated returns. First, 
the parent company need own only 80 per cent of 
the voting stock—not 95 per cent as was required 
for consolidated returns; and, second, it must also 
own 80 per cent of all other stock, though under 
the old consolidated returns provisions none of the 
non-voting preference stocks was required to be 
owned by the parent. I stress this because I have 
noted some belief that any company included in a 
consolidated return in prior years can be liquidated 
under this new section, without gain being taxed, 
but that is not the case. 

The new section was enacted to ease somewhat 
the inequities resulting, in part, from our prior laws 
and Consolidated Returns Regulations issued there- 
under and, in part, from the elimination of the right 
to file consolidated returns. These regulations pro- 
duced situations which in liquidations would have 
created a taxable gain that was wholly fictitious and 
in other cases would have caused double taxation of 
the same income. In many instances, however, the 
new provision will not fully eliminate that inequi- 
table tax because of one effect of the change that has 
been overlooked by some taxpayers. 


Nonrecognition of Gain 
or Loss on Liquidation 


ECTION 113 of the Revenue Act contains a pro 

vision [par. (a) (6)] to the effect that property 
received in certain non-taxable transactions, exempted 
under Section 112, shall take the same basis for de- 
termining gain or loss on the subsequent disposition 
thereof as the property or securities surrendered in 
the exchange. Section 113 has not been amended at 
all, and hence has not been considered by some in 
connection with the tax law changes. The provi- 
sion for not recognizing gain or loss on liquidation 
was incorporated by amendment into Section 112 (b) 
so that Section 113 (a) (6) is applicable to such new 
provision. Hence, though no gain will be recognized 
on liquidation, the parent will have to take up the 
assets received at an amount equal in total to the 
adjusted tax cost of its investment in the subsidiary. 


T use the term “subsidiary” in the sense of the 1935 
Act. 


If the parent purchased the stock for less than the 
subsidiary’s net book cost, or if the parent company’s 
basis must be reduced for inter-company transactions 
or for losses of the subsidiary deducted on con- 
solidated returns, as set forth in Articles 34 to 40 
of Regulations 78, and similar provisions of prior 
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regulations, or if the subsidiary has earned profits 
which it has not distributed as dividends, the basis 
to the parent company of its investment in the sub- 
sidiary will be less, perhaps substantially less, than 
the cost of the net assets to the subsidiary. 

Hence, under such circumstances, the subsidiary’s 
assets must be written down when they are taken up 
on the parent company’s books. If they consist of 
non-depreciable fixed assets they would likely be free 
from tax for some time, but if such assets consisted 
of receivables and inventories you can readily appre- 
ciate that the deferred and, in many cases, fictitious 
gain would be taxed over the relatively short period 
of time required to convert assets of that type into 
cash. If the property received should consist of both 
types of assets, an apportionment of the total tax 
basis will be required. Regulations covering that 
have not been issued. Possibly, taxpayers will be 
permitted to reduce the total basis by first allocating 
full value to current assets such as receivables and 
inventories, leaving the balance for fixed assets. That 
would be most equitable. It is more likely, however, 
that a straight apportionment on a value basis to all 
assets, fixed and current, will be required. It be- 
hooves one, therefore, to move very carefully and 
to make certain that any gain, not recognized on 
liquidation, will not be taxed in the ensuing year 
or so. 


Changes in Capital Stock Tax 
and Excess-Profits Tax 


EVERAL changes have been made in the capital 

stock and excess-profits tax sections. The capital 
stock tax rate has been increased from $1.00 to $1.40 
per thousand. Excess-profits taxes have been 1n- 
creased to 6 per cent on income over 10 per cent, but 
not over 15 per cent of the capital stock value, or 
adjusted value in later years, and 12 per cent on in- 
come over 15 per cent of their value. Also a very 
important change has been made in the determina- 
tion of the amount of income subject to excess-profits 
tax in that under the new law the income tax is 
allowed as a deduction. The income tax was not 
allowed as a deduction under the old law. The new 
deduction should be taken into consideration next 
July in determining the capital stock value to be 
declared as, fortunately, corporations have a right to 
redeclare the value of capital stock for the purpose 
of computing both taxes. As in the past, that value 
need not reflect in any way the book, market, fair, 
par, or any other value. 

The new capital stock tax provisions apply first 
to the capital stock tax year from July 1, 1935, to 
June 30, 1936, or portion thereof, and the value must 
he declared and tax paid in July, 1936. The new 
excess-profits taxes apply to the first taxable year 
ending after June 30, 1936. Hence a corporation 
having a fiscal year ending from July 31 to November 
30, 1936, will be subject to the old income tax law 
and the new capital stock and excess-profits tax laws. 


N ADDITION to the changes discussed, there 

have also been a few changes in excise and com- 
pensating tax provisions which are not of sufficient 
general interest to discuss here. 
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Estate taxes, effective August 30, 1935, and gift 
taxes, effective January 1, 1936, have also been in- 
creased. These changes in rates are a matter of 
record and need not be repeated. An important 
change in estate tax procedure also was made. 
Effective in cases of persons dying after August 30, 
1935, the executor has the option of paying tax on the 
net value of the assets of the estate either at the date 
of death or one year after death. If the latter basis 
is elected, any assets sold in the intervening year are 
taxed at the sales proceeds. 


A few changes have been made in administrative 
sections. One provides that any interest accruing 
after August 30, 1935, shall be added at the rate of 6 
per cent per annum. Before that time, interest in 
certain cases such as failure to pay when due, delin- 
quent filing of, or failure to file, returns, fraud, and 
the like, was added at the rate of 12 per cent per 
annum. The rate of penalty for late filing has also 
been modified and after August 30, 1935, will be 
added at the rate of 5 per cent for each month, or 
fraction if less than a month, until it reaches 25 per 
cent. Under the prior law, 25 per cent was assessable 
even for one day’s delay. 

That covers the changes embodied in the Revenue 
Act of 1935. I cannot leave the subject of law changes, 
however, without mentioning two other statutes. 
One is the Social Security Act which levies a tax on 
pay rolls or salaries starting with January 1, 1936. 


Social Security Act Taxes 


HIS being primarily a tax session, I will discuss, 

in respect to the social security legislation, only 
the tax features. They apply to only two phases of 
the Government program which may be defined 
briefly as the retirement benefit and unemployment 
insurance fund sections. 


This phase of social security is to be administered 
entirely by the Federal Government, which will col- 
lect the taxes on both the employer and the employee, 
will handle the funds constituting the reserves for 
these benefits, and will make the payments to those 
entitled thereto. Certain types of employment are 
exempt: to wit, agricultural labor, domestic service in 
a private home, casual labor not in the course of the 
employer’s trade or business, officers or members of 
a crew of a vessel documented under the laws of the 
United States or any foreign country, employment 
by the Government, subdivisions thereof, or instru- 
mentalities thereof, and employment by certain types 
of non-profit charitable organizations. Every em- 
ployee who is without the scope of the exemptions 
just mentioned, and every employer of any such 
employee, is subject to the tax under the retirement 
benefits section regardless of the amount of wages or 
the number of employees. There is, however, a lim- 
itation on the maximum amount of wages subject to 
tax, which is fixed at $3,000 per annum. Any pay- 
ments within the year in excess of $3,000 are com 
pletely disregarded for the purpose of the retirement 
benefit tax on both the employer and the employee. 

The tax under this section does not become effec 
tive until January 1, 1937, and applies to wages there- 
after paid, except those paid for exempt types of 
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employment and to those more than 65 years of age. 
The term “wages,” incidentally, includes any com- 
pensation paid in a form other than money, such as 
board and lodging, and the like. 

The employers and the employee both pay the 
same rate of tax, which is 1 per cent for the years 
1937 to 1939, inclusive, 1% per cent for the years 1940 
to 1942, inclusive; 2 per cent for the years 1943 to 
1945, inclusive; 214 per cent for the years 1946 to 
1948 inclusive; and 3 per cent thereafter. The em- 
ployer is required to deduct the tax on the employee 
from the wages paid to such employee, and both 
taxes are thereafter to be paid to the Collector of 
Internal Revenue in such manner as may be pre- 
scribed by regulations. The law itself does not specify 
the time or the manner of payment and, as the regu- 
lations for the collection thereof have not been issued, 
we are not yet informed as to the manner and time 
of payment. 


Taxes under Unemployment 
Insurance Section 


T IS under the Unemployment Insurance section 

of the Social Security Act that the Federal Gov- 
ernment has obviously undertaken practically to force 
each state to pass unemployment insurance laws. 
Under the terms of the Act, each employer who is 
taxable will have to pay the tax to the Federal Gov- 
ernment in full if he pays no tax to his state. If he 
should do the latter, however, he will be entitled to 
credit that state tax against his Federal tax up to an 
amount not exceeding 90 per cent of the Federal tax. 
Thus, in one way or another, he will pay an amount 
at least equal to the full Federal tax. He may pay 
more, depending on his state law. However, his em- 
ployees will receive no benefit from these tax pay- 
ments except through a state law, so that if his state 
should have no such law, the employer will pay the 
tax to the Federal Government, but the employee will 
receive no benefit. 

The cost, under this section of the law, is levied 
entirely on the employer, the employee making no 
payments at all. All employers, however, are not 
subject to tax. In this respect the unemployment 
insurance feature of the Social Security Act differs 
from the retirement benefit provisions. For unem- 
ployment insurance purposes, a taxable employer is 
defined as one who, on each of some twenty days 
during the taxable year, each such day being in a 
different calendar week, employs eight or more per- 
sons for some portion of each of such days. 

Notice some of the peculiarities of that statutory 
definition. It makes no difference how long those 
eight persons are employed on those days. It need 
be for only a few minutes each. They need not all 
be employed at the same time, but can be employed 
one after the other. Yet if that happens on twenty 
days, each day in a different calendar week, the em- 
ployer is taxable. It will thus be noted that under 
this very peculiar definition of the term “employer,” 
it will be possible for one to employ eight or eight 
hundred or more persons for nineteen full weeks and 
not be subject to tax if, during the remainder of the 
vear, he does not employ as many as eight persons 
on one day. On the other hand, a person who on one 
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day each week for twenty weeks employs eight per- 
sons, say, each one for only one hour per day, would 


be subject to the tax on all wages paid throughout 
the year. 


In the event an employer is subject to the tax, he 
must pay the tax on the basis of the total wages paid 
to all employees, including temporary employees, 
wages paid for any period during which he may em- 
ploy less than eight persons and even wages in excess 
of $3,000 a year paid to any one individual. Thus, 
for example, this tax will have to be paid on salaries 
of officers of corporations who may be receiving large 
compensation and who, of course, will never be en- 
titled to comparable benefits. There is, however, 
excluded from the wages subject to tax, compensation 
paid for certain types of employment: to wit, agri- 
cultural labor, domestic servants, services of officers 
or members of crews of vessels on navigable waters 
in the United States, compensation paid Govern- 
ment employees or instrumentalities thereof, com- 
pensation paid for services of minor children to 
parents, of parents to children or one spouse to the 
other, and compensation paid employees of certain 
non-profit charitable or similar organizations. 


The tax applies to all compensation paid after 
January 1, 1936, and is computed at the rate of 1 per 
cent of the total wages for 1936, 2 per cent for 1937, 
and 3 per cent thereafter. The return is due January 
31 of each year on the previous year’s wages, but the 
tax may be paid in quarterly installments starting 
January 31. 


Against this tax, however, one may credit up to 90 
per cent of the Federal tax, amounts paid to states 
under unemployment insurance laws, provided such 
laws meet the requirements of the Federal Act and 
are approved by the administrative authorities. I 
shall not attempt to burden you with the various 
requirements which will make this possible. I have 
no doubt that every state will adopt laws that will 
meet such requirements. 


It is also possible that one might obtain a credit 
for more than is actually paid to a state. The state 
law may contain a provision whereby employers who 
guarantee employment or have a good record for 
steady employment may pay a lower or preferred 
rate. Yet, subject to the usual 90 per cent limitation, 
such employer may deduct from the Federal tax a 
credit equal to what would have been payable under 
his state’s maximum rates, even though the employer 
actually paid a rate lower than such maximum. 

By way of summary, let me remind you that the 
Social Security Act provides for two taxes, each sep- 


arately computed, with certain differences, as 
follows: 


Unemployment Insurance Tax 


Effective January 1, 1936. 

Rates reach 3% maximum in 1938. 

All wages are taxed regardless of amount. 
Only employers of eight or more persons are 
taxed. 

Casual labor wages are taxed. 

Wages paid a person over 65 are taxed. 

Such wages are not taxed. 

Employee pays no tax. 
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9. Credit is allowed, up to 90% of the Federal tax, 
for payments to states. 
Retirement Tax 

Effective January 1, 1937. 
Rates reach maximum of 3% in 1949, 
Wages over $3,000 per annum are excluded. 
An employer of only one person is taxable. 
Casual labor wages are not taxed. 
Wages paid a person over 65 are not taxed. 
Wages paid by parent to minor child, or by 
children to parents, or one spouse to the other, 
are taxed. 
8. Employee pays similar tax. 
9. No credit is allowed for payments, if any, to 

states. 


NAMEN SO 


Taxes Imposed by the AAA 


HE other statute I have in mind covers the proc- 

essing and related taxes and is known as the 
Agricultural Adjustment Act. The newspapers con- 
tained many items about injunction suits relating to 
the A. A. A. and its possible unconstitutionality. It 
would require too much time to explain what was 
behind it all, but it led to certain amendments to the 
Act which may be of importance to you. 

One change in the law gives retailers of cotton 
products, flour and certain wheat cereal preparations 
the right to obtain a refund in respect to floor stocks 
on hand when the tax terminates. Prior to the adop- 
tion of that amendment no refund was allowable in 
respect of any retail floor stocks. 

The other changes relate primarily to the making 
of refunds in the event the law is declared unconsti- 
tutional. 

The making of a refund of tax to any processor on 
the basis of the invalidity of the Act has been limited 
to cases where the processor did not pass the tax 
on the purchasers, directly as such, or as part of the 
sales price, or has not charged it back to the pro- 
ducer of the commodity. The burden of proof is on 
the processor. To facilitate such proof, changes in 
methods of billing, of stating the price, or of account- 
ing for costs, may be necessary. In other words, 
methods of doing business or of accounting therefor 
should be analyzed and altered, when necessary, to 
facilitate the making of such proof. 

On the other hand, refunds to holders of taxable 
floor stocks can be made, if the law is held invalid, 
only if the holder thereof proves that the tax was 
passed on by the processor. The purchasers of proc- 
essed products who might be entitled to refund will 
find it desirable to do their purchasing on a basis 
that will aid them to prove that they paid the tax. 
Thus you can see developing a conflict of interest 
between the processor and the customer as the method 
that helps one hurts the other. I mention all this 
because the matter of business policy as well as tax 
advantages should be considered in each case. At- 
tempts to make sales on a basis to show that the tax 
has not been passed on may cause a loss of business. 

It is probable that to minimize refunds the Gov- 
ernment will support the claims of purchasers that 
the tax was passed on to them because then the re- 
fund will be limited to the tax on their floor stocks; 
while the processor, if it can be shown that the tax 
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was not passed on, might obtain a refund of all taxes 
paid during the existence of the law without being 
limited to the floor stocks. Processors, of course, are 
primarily interested in the constitutionality question 
because only a ruling that the law is invalid will 
make possible a refund of all taxes paid. Purchasers, 
however, may receive their refund whenever the tax 
terminates, even if the law is constitutional, the only 
difference being that if the law is invalid they must 
prove that the tax was passed on to them. 

Mentioning the recent court injunction proceed- 
ings in connection with processing taxes naturally 
leads to the last phase of my subject—important new 
decisions. 


New Rulings and Decisions 


{ BELIEVE our courts have never been more pro- 
lific in handing down tax decisions than they were 
during the past twelve months and, paradoxically 
too, they seem to have created two new questions for 
every one they settled. 


Time will not permit me to cover the entire field 
so I have selected for discussion those I think are 
likely to be of special interest to corporate taxpayers. 

Before discussing these cases, however, let me 
remind you that lower court opinions are not neces- 
sarily final and their theories may be reversed, per- 
haps even in other cases if the particular case involved 
has not been appealed. Consider them, therefore, in 
that light. 


The Effect of the Gregory Decision 


DARE say that no more important tax decision 

was handed down by our Supreme Court than its 
ruling in the well-known Gregory case,* decided last 
January 7 [1935]. At the same time I recall no deci- 
sion that was more unsatisfactory, not because of 
its conclusion, but because of the uncertainty which 
the opinion created. It is somewhat difficult to deter- 
mine the basic reasons for the result. The lower court 
expressed certain reasons for its decision. The Su- 
preme Court’s opinion stated that the lower court’s 
reasoning leaves little to be said—then it went on to 
say a lot more about an entirely different theory. 

It involved the taxable status of a transaction pur- 
suant to a plan of reorganization, and I shall not 
discuss it from that point of view, because any at- 
tempt to do so properly would require at least an 
entire evening, but rather in the light of the possible 
application of its principles to other circumstances. 

The Court held the transaction fully taxable be- 
cause the reorganization under which exemption was 
claimed, even though meeting the strict language of 
the exempting statute, was one having no relation to 
the business of the corporations—an operation, as the 
court said, “having no business purpose.” Hence we 
are now confronted with the problem of to what 
extent a transaction must be germane to the business. 

That principle may not be limited to reorganization 
problems. The case of George H. Chisholm,‘ for ex- 
ample, involved the basis for determining gain or loss 
in respect of property transferred to a partnership. 





3 Evelyn F, Greaory v. Helvering, 55 S. Ct. 266. 
479 Fed. (2d) 14. 
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Against the taxpayer’s claim that the basis was the 
value when the property was contributed to the part- 
nership (which, incidentally, was held to be the 
correct basis in that case and others) the Commis- 
sioner argued, under the Gregory case rule, that the 
transfer was not a proper business transaction and 
had not a business purpose. The Second Circuit dis- 
approved the application of the Gregory rule in that 
case on the facts but did not deny the principle. The 
Supreme Court recently denied certiorari. 


The same proposition has been advanced as a basis 
for disallowing stock-sale losses. If the theory of 
germaneness to business of a transaction involving 
deduction of a loss or expense, or exemption of a 
gain, is a test to be applied broadly, our tax procedure 
may be materially altered. Furthermore, without 
saying a word about it, the Supreme Court did, in 
fact, look through form to substance and so the case 
has since been cited in support of that principle. The 
answers to our questions must await further elucida- 
tion by our highest court. In the meantime, however, 
beware of the possibilities in deciding any tax 
question. 


Decisions Involving Stock 
Transactions 


Y REFERENCE to stock-loss sales leads to 

consideration of a number of decisions dealing 
with stock transactions and because so many of you 
are, I know, concerned so frequently with them I 
shall refer to some of them even though they relate to 
individuals more often than to corporations. 


First, there were decided several cases in which the 
taxpayer attempted to use the first in-first out method, 
regardless of identification. When the Commissioner 
of Internal Revenue claimed identification was pos- 
sible, the Board of Tax Appeals (I shall hereafter 
use the more convenient term Board) held that the 
taxpayer had no free option to use that method and 
permitted identification by the Commissioner when 
that was possible despite the taxpayer’s objection.’ 


Second, the Board held that more specifically the 
basis was “first acquired-first sold” rather than “first 
in-first out.” In the case of a taxpayer buying stock 
on margin and later depositing in the account stock 
in the same corporation purchased outright at an 
earlier date, the Board held that the stock first ac- 
quired was first sold even though it was second in 
the account.® 


In the case of J. L. Rankin, Exec.,’ the Supreme 
Court established a new principle. Those of you who 
are familiar with brokerage procedure are aware of 
the fact that for margain accounts the broker does 
not identify shares as belonging to any particular 
account and hence if one customer purchases, through 
a margin account, several lots of the same stock, 
identification by certificates is impossible. Generally, 
therefore, the first in-first out rule was applied. The 
Court held, however, that if the customer directed 
the broker to sell the shares purchased on a certain 
day at a specified price that constituted identification 
i D. Geoghegan, 31 BTA 93; also William IV. Miller, 31 BTA 192. 


; ee Forrester, 32 BTA 110. 
*95 SS. Cb. Fea. 
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for tax purposes and the cost of that block should 
be used to determine gain or loss. 


Later, the Board, in applying the Court’s theory, 
held that it meant it to be applied only to cases where 
because of the nature of the transactions it was im- 
possible from the beginning to earmark particular 
certificates as representing a particular purchase so 
that identification by date and price of purchase was 
the only means ever available.* Such a method con- 
stitutes identification under the Regulations and the 
exercise of the right of selection of the property to be 
sold. The Board in this case refused to go as far as 
the Second Circuit Court did last week. 


On December 9, 1935, the local (Second) Circuit 
Court of Appeals held that the principle of identifi- 
cation through designation by date of purchase was 
applicable to shares held by a broker in safekeeping 
account, even though it was possible to trace the 
certificate numbers of shares so held. 


In that case the taxpayer directed the broker to 
sell shares purchased on a designated date. The Com- 
missioner traced the numbers of certificates delivered 
out of the safekeeping account and showed that they 
were purchased several years earlier, and at a lower 
cost. Yet the Court held the taxpayer’s ordered des- 
ignation was controlling. It laid down the rule that 
identification could be by designation as to date of 
purchase and identification by certificate numbers 
was a secondary method only if such other designa- 
tion were not made.® 


Because it was so generally believed that the first 
in-first out rule had to apply to margin accounts 
because of the impossibility of identifying certifi- 
cates, few taxpayers have heretofore ordered brokers 
to sell particular purchases and cannot benefit under 
the court ruling. For the future, however, they may 
take advantage of it. This decision is also important 
because there may be other situations, aside from 
margin accounts, to which the same principle may 
apply. 

When the law was amended to apply certain lim- 
itations on deductions for security losses, questions 
were presented with respect to the treatment of 
brokerage commissions on security purchases ani 
sales. If the net losses were substantial and the 
commissions were deductible separately as an ordi- 
nary and necessary expense, the total deduction for 
both commissions and losses would thus exceed the 
limit of $2,000. In answer to those questions, Gen- 
eral Counsel’s Memorandum 154307° held that in 
cases of traders or taxpayers making casual sales 
such commissions were to be treated as part of the 
purchase cost or selling price and the gain or loss 
computed accordingly. No court decisions on that 
point have been rendered, however, and personally | 


question its validity, particularly in the case of a 
trader. 


From the subject of stock transactions we go to 
the subject of dividends and find that the Sixth Cir- 
cuit on March 14, 1935, affirmed last year’s Boar 
decision in the Tillotson Manufacturing Company 


~8U. H. McCarter, 33 BTA 304. 
® William W. Miller, 31 BTA 192. 
wT. R. B. IV-38-7698 (p. 2). 
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case, holding that common stock paid as a dividend 
to preferred stockholders is taxable as a regular divi- 
dend and is not a stock dividend. 


Rulings Relative to 
Retirement of Bonds 


OND problems follow stock problems in logical 
sequence. Here we observe that the Commis- 
sioner of Internal Revenue, after being unsuccessful 
in getting court approval for his disallowance of the 
deduction for unamortized discount and premium on 
honds retired when it is accomplished with the pro- 
ceeds of a new issue,’” finally issued Treasury Deci- 
sion 4603.18 This allows the deduction of such items 
with the further proviso that in respect of cases 
closed without the allowance, or in certain open cases 
on the election of the taxpayer, such unamortized 
discount and expense may be spread over the life of 
the refunding bonds. 


In Income Tax Unit Ruling 2846,'* the Commis- 
sioner held that a profit realized by a corporation by 
repurchase of its own bonds at less than the amor- 
tized issue price was not a profit on a capital asset 
and hence did not permit the deduction of offsetting 
capital losses under the limitations of Section 117(d) 
of the present act. 


Decisions Affecting Real Estate 


WO decisions affecting real estate may be con- 

sidered of importance. The Second Circuit (that, 
by the way, is the New York Circuit) held invalid 
the Regulations to the effect that if a lessee erects a 
structure on the leased land, the lessor realizes gain 
either a toto or proportionately over the period of 
the lease. It held that gain, if any, is realized only 
when the land is sold.1°> From the point of view of 
the lessee, the same circuit held that as a matter of 
law the cost of improvements should be written off 
over the first period of the lease involved, regardless 
of renewal periods or the fact that the probable phy- 
sical life of the improvement was in excess of the 
first period of the lease.’® While the Commissioner 
of Internal Revenue has not appealed any of those 
cases and in amending the Regulations did not fol- 
low the Hewitt Realty Company case, I understand 
he is following the Millinery Center, Inc. case regard- 


ing amortization of the cost of leasehold improve- 
ments. 


Accrual of Real and Personal 
Property Taxes 


N THE subject of the accrual of real and per- 
sonal property taxes, the Bureau of Internal 
Revenue made several rulings covering the taxes of 
various states. So far, about one-half of them have 
been covered including, as the most recent, the State 
of New Jersey. All these rulings apply to the U. S. 


176 Fed. (2d) 189. 


” California and Oregon Power Co., Ct. of Appeals, D. of C., 75 Fed. 


(2d) 644 
1s. R B. + eae (>. 3). 
*xIV-1 CE ft 
- Homie Sg Co., 76 Fed. (2d) 8 
6 Millinery Center, Inc., 73 Fed. (a). 1007. 
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v. Anderson case,"* and hold the taxes accrue on the 
date the ownership of property governs the compila- 


tion of the assessment roll—the so-called “assessment 
date.” 


Thus in New Jersey, General Counsel’s Memo- 
randum 15305 7 holds that real and personal property 
taxes accrue on October 1, 1935, say, for purpose of 
illustration, even though ‘the tax assessed against 
such value covers the calendar year 1936, the budget 
is not prepared until 1936, and the bills, therefore, 
are not received until April, 1936. An examination 
of the rulings applicable to the various states will 
indicate that in a number of them the taxes should 
be accrued in a year prior to that in which they are 
normally accrued under our accounting practice. 


An Important Board Decision 
on Bad Debts 


N THE subject of bad debts, a number of deci- 
sions were handed down during the past twelve 
months. Most of them are not of general importance 
because they are largely factual problems. One deci- 
sion, however, that of the Board in Henry R. Huntt- 
ing,’® involves a principle of importance. The Board 
there held that a debenture bond of an issue traded 
in on the Stock Exchange during the year at about 
314, but not quoted at the close of the year, could be 
charged off in part as a partially worthless debt, even 
though the corporation then in receivership was re- 
organized during the following year and the taxpayer 
received stock of a successor company for his bonds. 
I attach major importance to this case, not because 
of its effect on bad debt cases, but because, if upheld, 
it may permit a write-off, as a partially worthless 
debt, of investments in bonds, which procedure would 
avoid the percentage of loss limitation of Section 
117(a) and the $2,000 limitation of 117(d) of the Rev- 
enue Act. These limitations would be applied if the 
bond were sold and a loss claimed on such disposition. 


Decisions Involving Estoppel 


HE question of estoppel was given some consid- 

eration last year but I cannot see that any par- 
ticular principles were evolved. Most of the cases 
involved lower court decisions and the trend gener- 
ally favored the taxpayers. One case, however, is 
important because, in it, the Supreme Court, for what 
appears to be the first time, invoked a similar prin- 
ciple against the Government. The case, Bull v. 
U. S.,2° involved a decedent member of a partnership. 
Under the firm agreement, his estate was entitled toa 
share of the partnership income from date of death 
to the end of the calendar year. In auditing the estate 
tax return the Government included in the estate 
value, subject to tax, the decedent’s share of the 
firm’s earnings subsequent to death. The additional 
tax thus resulting was paid. Four years later, after 
auditing the estate’s income tax return, the Govern- 
ment proposed an additional assessment resulting 
from including in income the same earnings which 
"1 269 US: 

*T.R. B. B. XIV. “35-7669 (p. 2). 


19 32 BTA 
55 S. Ct. 695. 
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had been held part of corpus at death. Such tax was 
also paid and a claim was filed for refund either of the 
income or estate tax paid on the same item. 


The Court of Claims held the item to have been 
properly taxed as income but denied refund of the 
estate tax because the Statute of Limitations had 
expired before the appropriate action had been 
started. The Supreme Court on review held that the 
overpaid estate tax, even though outlawed by statute, 
should be credited against the additional income tax, 
and as the income tax assessment had been paid in 
full, a refund was ordered. 


In several pages of opinion it did not refer to estop- 
pel, as such, but referred frequently to equity. Estoppel 
is an equitable defense. 


This decision may, therefore, provide a foundation 
for equitable rulings, tantamount to the application 
of the theory of estoppel against the Government, in 
cases involving other issues. There may well arise 
other claims of the Government for additional taxes 
where, to use the court’s words, “the unjust deten- 
tion is immoral and amounts in law to a fraud on the 
taxpayer’s rights.” 


Ruling on Capital Stock Tax 


HAVE one other ruling to refer to in closing. It 

deals with the capital stock tax. The law requires 
that a corporation becoming taxable during the year 
declare a value for its capital stock at date of organ- 
ization. At incorporation, a corporation usually has 
little capital. If that were the date as of which the 
value should be declared, and a value sufficient to 
exempt the year’s earnings from excess-profits tax 
were declared, you can readily see that the capital, 
when it was actually paid in later, would be added 
to the original declared value and thus double suc- 
ceeding years’ capital stock tax. On the other hand, 
if a nominal original value were declared, the first 
vear’s income would be subject to excess-profits tax. 


The Bureau ruled in an informal letter,”* that the 
original value should be declared not as of date of 
incorporation, but as of date of organization to do 


business, i. e., when its starting capital, cash or assets, 
was actually paid in. 


| Following the reading of his paper Mr. Cooper 
answered questions presented by members of the 
Institute and guests at the meeting, which provided 
much interesting information. Some of the questions 
and answers reported in the February issue of The 
Controller follow.—Editor. | 


Operation of the Treasury’s 
Depreciation Policy 


MeMBER: What happened to that famous decision, 4422, 
and what is the Department doing to it? 

Mr. Cooper: That is a matter of experience. I must say 
that I have been rather delightfully surprised in my own 
cases that the Bureau was not doing very much about it. 
So far I have had four or more large companies in which 
they have approved depreciation. I have been surprised 
that the Bureau has been less severe than I thought it 
would be. It depends on the particular company and what 


21 353 CCH, 7 6505. 
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your figures show. It depends to a large extent on how 
you present them. The Bureau is still active on it. It is 
starting to face some fights on principle, the outcome of 
which I cannot predict. 

There are four principles involved. There is, first, the 
question based on the American Chain case, that if the Bu- 
reau sets a five per cent rate based on a twenty-year life, 
whether or not the taxpayer is permitted to deduct that 
five per cent on all assets acquired during the preceding 
nineteen years, regardless of the amount of depreciation 
claimed in the past, or that some of them may have been 
fully depreciated. The Bureau will not give way on that 
as yet. I think it will be forced to go to court. I think it 
will not give way until it is forced. 

The second question relates to the Bureau’s method of 
taking the depreciated balance, the cost less the deprecia- 
tion at the beginning of the year, and spreading that out 
over the remaining life. Those of you who have had that 
case know that when they work it out that way, they may 
fix a five per cent basic rate but the effective allowance may 
be only three per cent of cost. They dock you for the 
amount you took in prior years. The question of principle 
there is if you are entitled to a five per cent rate, why 
should you not get that on the gross cost of the year under 
review and not a spread of the depreciated balance? 

The third question has to do with going back prior to 
1913, when some companies wrote off the same rates the 
Bureau contends are excessive. I have no official ruling 
nor any formal document, but I am inclined to think the 
Bureau will concede that you can adjust the depreciation 
prior to 1913 to the lower rate and thus pick up in the bal- 
ance for future depreciation the excess amount you wrote 
off at the higher rates, that they say are excessive, prior 
to 1913. 

Then, finally, you have the fourth phase, which is the 
question of what is or is not a composite rate, the applica- 
tion of which, on their theory, prevents you from taking 
losses on eliminations. I think the Bureau does not know 
its own mind on that because I have had several different 
opinions from different engineers and different people in 
the Bureau as to what is a composite rate. They range 
all the way from the case of a company taking a flat per- 
centage on buildings, and all machinery, to a company that 
has an individual card system, but because it puts five per 
cent on each one of say, twenty motors, they say it is a 
composite rate. 


Identification of Securities 
When They Are Sold 


Memser: You spoke awhile ago of a case of securities 
that could be identified when they are sold if you specified 
the date of purchase to the broker when he sold them. 
What proof would the Department require in case a ques- 


tion comes up later? Would that have to be specified wlien 
the broker confirms the sale? 


Mr. Cooper: What proof the Bureau will require is hard 
to say. I should say that the best thing to do in such an in- 
stance is to write your broker a letter and say, “Sell so many 
shares of such and such purchased on a specified day at a 
specified price.” Whether the broker confirms it, or not, does 
not make any difference except that if he confirms a sale of 
some other purchase or lot you should call attention to the 
error and, if possible get a corrected confirmation. 


Unamortized Bond Discount 


Guest: I should like to ask a question with reference 
to TD 4603. There is no reference to bond issues of prede- 
cessors. The Bureau has made a great point of that in 
the case of mergers and consolidations. Do you believe 
that includes predecessor bond issues? 

Mr. Cooper: The courts are not at all unanimous on the 
question of whether or not unamortized bond discount car- 
ries through a reorganization. In the past two months | 
think we had four cases, two one way and two the other. 
In the New York Central Railroad case I think they held 
the unamortized discount carries through. Frankly, I think 
that “TD” will apply to whatever may be the result of the 
court’s deliberations on the major question, that if the 


(Continued on page 182) 





When the Settlor of a Trust 
Reserves a Life Estate 


What will the answer of the Supreme 
Court be in the matter of obligation 


to pay the Federal estate tax? 


ernment has levied a tax upon the transfer of 

the net estate of every decedent, measured by 
the value of his property (gross estate less certain 
deductions) at the time of his death. Until June 6th, 
1932, avoidance of the estate tax was a compara- 
tively simple matter. The obvious device of inter 
vivos transfers? (by outright gift or by deed of trust) 
increased in popularity with each increase in the tax 
rate. The gift tax, imposed by the Revenue Act of 
1932, made estate tax avoidance more difficult ;? the 
increased gift tax rates, imposed by the Revenue 
Act of 1935, are high enough to discourage the inter 
vivos transfer. But the still higher estate tax rates 
of the 1935 Act enable energetic trust companies to 
continue to advocate the inter vivos transfer by deed 
of trust as a means of reducing future estate taxes.‘ 
Today, however, the instrument is more cautiously 
drawn; the transferor is advised to retain no con- 
nection whatever with the trust which he estab- 
lishes, lest he subject the transfer to a future estate 
tax as well as a present gift tax.° He is warned that 
the reservation of a life estate for himself will render 
the entire trust property liable to an estate tax upon 
his death. 


The fear of the effect of the reservation of a life 
estate upon the inter vivos transfer in trust is founded 
upon the provisions of Section 803(a) of the Revenue 
Act of 1932 :° 


(The value of the gross estate of the decedent shall be 
determined by including the value at the time of his death 
of all property) (c) To the extent of any interest therein 
of which the decedent has at any time made a transfer, by 
trust or otherwise, in contemplation of or intended to take 


ca September 8th, 1916, the Federal Gov- 


* Member of the New York City Bar, and a former member of the 
editorial staff of the Yale Law Journal. 

1The effective date of the Revenue Act of 1932, 47 Stat. 243. A Fed- 
eral gift tax was payable upon gifts made between dene 2, 1924 and 
January 1, 1926, but the rates were not high and a $50,000 exemption 
was granted to the donor for each calendar year. Revenue Act of 1924, 
Section 319, 43 Stat. 253, 313. 

2 Only the so-called “irrevocable” transfers will be discussed in this 
article, i. e. transfers made without the reservation by the donor of a 
power to recall the gift. For a discussion of the effect of the Federal 
ey Tax upon revocable transfers, see 32 Col. L. Rev. 1332, 1353 
(1932). 

348 Yale Law Journal 491 (1934). 

4*The Federal Estate Tax on a net estate of $50,000 was $500 under 

the 1916 Act, $1,500 under the 1932 Act, is $3,000 under the 1935 Act. 
he gift tax is approximately twenty-five per cent lower than the estate 
tax. Revenue Act of 1935, sections 201(a), 301(a). 
_°In a telegram_addressed to the editor of the Alexander Federal Tax 
Service, Acting Deputy Commissioner of Internal Revenue, Adelbert 
Christy, said (under date of December 12th, 1933): ‘Creation of ir- 
revocable trust with income to grantor for life and remainder to another 
person constitutes gift of future interest to the other person which is 
subject to the Gift Tax. * * Also constitutes transfer subject to 
Estate Tax at death of grantor but credit for Gift Tax paid allowable 
against Estate Tax.” 

®° 47 Stat. 243, 278, effective as of June 6, 1932. 


By EMILY MARX* 


effect in possession or enjoyment at or after his death, 
or of which he has at any time made a transfer, by trust or 
otherwise, under which he has retained for his life or for 
any period not ascertainable without reference to his death or 
for any period which does not in fact end before his death 
(1) the possession or enjoyment of, or the right to the income 
from, the property * * *, [Italics ours]. 

The effect of that section has not yet been judicially 
determined; it amends Section 302(c) of the Rev- 
enue Act of 1926 by adding the italicized portion of 
the above quotation and was enacted in an attempt 
“to avoid the effect of decisions of the Supreme 
Court holding such a transfer (reserving the income 
for life) not taxable if irrevocable and not made in 
contemplation of death.”” Has Section 803(a) of the 
Revenue Act of 1932 avoided “the effect” of those 
Supreme Court decisions? 


The Treasury’s Interpretation 


INCE September 8th, 1916, a provision similar in 
wording to Section 302(c) of the Revenue Act of 
1926 has been contained in the Federal Estate Tax 
Law. The Federal estate tax has been and still is 
levied “upon the transfer of the net estate of every 
decedent’’® measured by the value of the gross estate 
less various itemized deductions. The value of the 
“gross estate” has been determined “by including 
the value at the time of his death of all property, 
real or personal, tangible or intangible * * * To 
the extent of the interest therein of the decedent at 
the time of his death. * * * To the extent of any 
interest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in contempla- 
tion of or intended to take effect in possession or en- 
joyment at or after his death, except in case of a bona 
fide sale for an adequate and full consideration in 
money or money’s worth.”® From September 8th, 
1916, until March 2, 1931, the United States Treas- 
ury Department took the position that an inter vivos 
7 House of Representatives Report #708, 72nd Congress, Ist Session, 
rage 46. 
' Piscine Act of 1916, section 201, 39 Stat. 756, 777; Revenue Act of 
1918, section 401, 40 Stat. 1057, 1096; Revenue Act of 1921, section 401, 
42 Stat. 227, 277; Revenue Act of 1924, section 301(a), 43 Stat. 253, 303; 
Revenue Act of 1926, section 301(a), 44 Stat. 9, 69. In Y. M. C. A. v. 
Davis, 264 U. S. 47 (1924) the Court said (of the 1918 Act): “Wha 
this law taxes is not the interest to which the legatees and devisees 
succeeded on death, but the interest which ceased by reason of the 
leath.” 
“. Revenue Act of 1916, section 202(b), 39 Stat. 756, 777; Revenue Act 
of 1918, section 402(c), 40 Stat. 1057, 1097; Revenue Act of 1921, 
section 402(c), 42 Stat. 227, 278; Revenue Act of 1924, section 302(c), 
43 Stat. 253, 304; Revenue Act of 1926, section 302(c), 44 Stat. 9, 70. 
In Nichols v. Coolidge, 274 U. S. 531 (1927), the United States Supreme 
Court held section 402(c) of the 1918 Act to be unconstitutional if 


applied to irrevocable inter vivos transfers made prior to the effective 
date of the Act. 
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trust, in which the settlor had reserved a life estate, 
was “a transfer intended to take effect in possession 
or enjoyment at or after his (the settlor’s) death,” 
included the entire corpus in the settlor’s gross es- 
tate and, apparently, collected the estate tax upon 
that basis without opposition.’? Such uniform ac- 
quiescence of executors and administrators is difficult 
to understand, involving as it does an agreement 
with the proposition that an inter vivos transfer does 
not transfer the property involved if the transferor 
retains a life estate therein.1! Such acquiescence is 
more difficult to understand when the pertinent deci- 
sions of the Supreme Court are reviewed. 


Attitude of Supreme Court 


N ALL of the cases which have come before it, 

the United States Supreme Court has consistently 
maintained the position that an outright transfer in 
trust completely divested the transferor of all interest 
in the trust property and that no part thereof may 
properly be included in the transferor’s gross estate 
for purposes of the Federal Estate Tax.’* Where 
the transferor retains no power to revoke the trust. 
his reservation of a life estate’ or a contingent re- 
mainder’ in the event that the primary remainder- 
man predeceases him" has been held to be immaterial. 
Accepting as its major premise the principle that an 
inter vivos trust creates immediate vested contract and 
property rights in the remaindermen as well as in 
the secondary life tenants (unless a power of revo- 
cation is expressly reserved by the transferor), the 
Court has indicated that an estate tax which at- 
tempted to include the transferred property in the 


10 Brief submitted to the United States Supreme Court on behalf of 
the Government in Morsman v. Burnet (October 1930 Term, Calendar 
#531) at page 31; see note 34, infra. In Frew v. Bowers, 12 Fed. (2nd) 
625 (C. C. A. 2nd, 1926), certiorari granted 273 U. S. 682 (1926), the 
Circuit Court of Appeals refused to permit the tax to be based on the 
enhanced value of the property transferred; at the death of the settlor 
the corpus was worth two and one-half times its value at the time of 
the transfer. 

1 Apparently the Solicitor General and Counsel in the Department of 
Justice were not in agreement with the Treasury Department on this 
proposition, The Government’s brief to the United States Supreme 
Court in Burnet v. Northern Trust Company, infra, note 36, states, by 
way of Conclusion (at pages 37 and 38): “The Government contends 
that where * * * property was transferred in trust but * 

(a life estate) was retained by the donor until her death, the transfer 

* * comes within the statute (section 402(c) of the Revenue Act 
of 1921). * * * The foregoing brief has been prepared by counsel 
employed in the Treasury Department and presents the views of that 
Department upon the question involved.” 

"In Shukert v. Allen, 273 U.S. 545 (1927), income was to be accumu- 
lated for thirty years with remainder to the settlor’s children. The 
settlor died four months after the creation of the trust. In holding that 
the trust corpus was not taxable under section 402(c) of the 1918 Act, 
Mr. Justice Holmes said, for the Court: ‘The interest of the children 

* * was vested as soon as the instrument was executed * 

There certainly ts no transfer taking effect after his (the settlor’s) death 
to be taxed under section 401." Complete divestiture has been recog- 
nized even where the settlor has made himself the trustee of the trans- 
ferred property, valued at over thirty million dollars. Helzcring v. Duke, 
200 U.S. 591 (1933), in which an equally divided court 


opinion 62 Fed. (2nd) 1057 (C, C. A. 3rd, 1933). The facts appear in 


3 KR. T. AL 1104 (1931), where the Board of Tax Appeals said: 
“If the decedent in this case by the said trust instruments divested 
himself fully, completely and irrevocably of all interest in the trust 
property which might inure to his benefit, no interest therein remained 
to be transferred as an incident of his death, and there is no basis for 
the tax."” The case is discussed in 33 Col. L. Rev. 1455 (1933). 

' \lay v. Heiner, 281 U. S. 238 (1930), reversing 32 Fed. (2nd) 1017: 
Helvering v. Helmholz, 56 Sup. Ct. 68 (1935); White v. Poor, 56 


Sup. Ct. 66 (1935); and the cases cited in notes 19, 20, 22, 30, 31, 34, 36 
and 53, infra. 


“ The laws of the state in which the trust was created and in which 
the trust property is situated determine whether a given remainder is 
ventas. or contingent. It is a question of “property rights.’ Forbes v. 

ommissioner, 32 B. T. A. #71582 (1935); Clyde v. Commissioner 
32 B. T. A. #74536 (1935). . ay 

% Helvering v. St. Louis Union Trust Company, 56 Sup. Ct. 74 (1935), 


Louis Union Trust Company, 
decision: and the cases cited in 


affirmed w ithout 


a five to four decision; Becker v. St. 


56 Sup. Ct. 78 (1935), a five to four 
notes 31 and 53, infra, 
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transferor’s gross estate would be unconstitutional." 
Overruling state and lower Federal decisions to the 
contrary, the Supreme Court has repeatedly ruled 
that property transferred by an irrevocable trust 
agreement ceases to be the transferor’s property 
when the transfer is made and that, even where the 
transferor is the primary life tenant, no interest in 
the property held under the trust instrument passes 
from the transferor to the secondary life tenants and 
to the remaindermen upon his death. The life estate 
of the transferor is “obliterated” by his death; the 
secondary life estate and the remainders are “definitely 
fixed” by the trust instrument ; there is no interest, 
therefore, which takes effect “in possession or enjoy- 
ment at or after his (the transferor’s) death.”"* 
Three cases decided by the Supreme Court a decade 
ago should have given encouragement to the acqui- 
escent executors and created doubts in the mind of 
the Commissioner of Internal Revenue. In Levy v. 
Wardwell,’® the Court held that an irrevocable inter 
vivos transfer in trust, under which the settlor had 
reserved a life estate for himself, was not a transfer 
“intended to take effect in possession and enjoyment 
at or after his death,” within the meaning of section 
202(b) of the Revenue Act of 1916. In Union Trust 
Company v. Wardwell,?® the Court held that the 1916 
Act was unconstitutional if applied to an inter vivos 
trust, with life income to the settlor, established 
prior to the effective date of the Act, i. e., that such 
a transfer was not testamentary in character. And 
in Schwab v. Doyle,”! the Court ridiculed the theory 
of the Commissioner of Internal Revenue that such 
inter vivos trusts were transfers intended to take 


effect in possession and enjoyment at or after the 
settlor’s death: 


He (the Commissioner) * * * reserves, if he be taken 
at his word, the transfers of all times to the demands of 
revenue. [in this there is much to allure an administrative 
officer. Indeed, its simplicity attracts anyone. It removes 
puzzle from construction and perplexity and pertinence 
* * * from the transfer, risking no chances of courts or 
juries, in repugnance or revolt, taking liberties with the 


act to relieve from its exactions to satisfy the demands of 
revenue. 


sut these three decisions apparently produced no 


stir among acquiescent executors and earnest revenue 
agents. 


The Implications of the Decision 
in Nichols v. Coolidge 


Nichols v. Coolidge 22 again warned the Treasury 
Department that irrevocable inter vivos trusts created 
vested property rights in the remaindermen which 
could not be taxed as the property of the deceased 
transferor, even if the transferor had retained for 
himself a life estate in the corpus. In that case, the 


18 Nichols v. Coolidge, note 9, supra, but the decision was limited to 
a transfer effected prior to the taxing statute then before the Court: 
Coolidge v. Long, 282 U. S. 582 (1931), a five to four decision, where 
it was said: “The trust deeds are contracts within the meaning of thie 
contract clause of the Federal Constitution.’”’ This case is discussed in 
39 Yale Law Journal 588 (1930). If no vested property rights were 
involved, retroactivity of the Federal taxing statute would not be fatal 
48 Harv. L. Rev. 592, 602 (1935). 

17 The quotations are from the opinion in May v. Heiner 
supra. 

18 Section 302(c) of the Revenue Act of 1926, and analogous sections 
in the prior revenue acts. See note 9, supra. 

19 258 U. S. 542 1932)- 

20 258 U. S. 537 (1922), reversing 273 Fed. 733. 


2 258 U. S. 529, 536 (1922), reversing 269 Fed. 321. 
22 Note 9, supra, 


, note 13, 




















decedent had transferred real estate to his children, 
reserving a life use therein to himself. Subsequent 
to the transfer the Revenue Act of 1918 was enacted, 
requiring the inclusion in the decedent’s gross estate 
of property transferred by trust “intended to take 
effect in possession or enjoyment at or after his (the 
transferor’s) death, whether such transfer or trust is 
made or created before or after the passage of the 
Act.”** The Supreme Court held the requirement 
of such inclusion to be unconstitutional insofar as 
prior transfers were concerned because “arbitrary, 
capricious and amounts to confiscation.” 4 


In Reinecke v. Northern Trust Company,” the Su- 
preme Court indicated that an irrevocable inter vivos 
trust effected an immediate transfer of the trust prop- 
erty, even if the remainderman was not to receive 
the corpus until five years after the death of the 
transferor. In construing Section 402(c) of the Rev- 
enue Act of 1921, the Court said: 


We are asked to say that this statute means that he 
(the decedent) may not make a gift inter vivos, equally 
absolute and complete (as an outright gift), without sub- 
jecting it to a tax if the gift takes the form of a life 
estate in one with remainder over to another at or after 
the donor’s death. It would require plain and compelling 
language to justify so incongruous a result and we think 
it is wanting in the present statute. 


May v. Heiner®® clearly enunciated the principle 
which had been indicated in Nichols v. Coolidge and 
in Reinecke v. Northern Trust Company. It definitely 
stated that the reservation of a life estate in the 
transferor did not prevent the transfer to the trustee 
from effectively creating immediate vested contract 
and property rights in the trust beneficiaries, rights 
which passed solely by reason of the trust agreement 
and independently of the inevitable subsequent death 
of the transferor.27, Mrs. May had transferred prop- 
erty to trustees with a direction to pay the income to 
her husband during his life, to pay the income to 
herself after her husband’s death, and to transfer the 
corpus to her children upon the termination of the 
life estates. At Mrs. Mav’s death, her husband hav- 
ing survived her, the Government sought to include 
the value of the corpus in her gross estate on the 
theory that the transfer of the trust property was 
one “intended to take effect in possession and en- 
joyment at or after his (her) death.” The Supreme 
Court held that the transfer took effect at the time 
when the trust was established and was not subject 
to an estate tax;?% and that its decision would have 
been the same even if Mrs. May’s husband had pre- 
deceased her, so that she would have been receiving 
the income of the trust property up to the time of her 
death. The Court said: 


At the death of Mrs. May no interest in the property 
held under the trust deed passed from her to the living; 
title thereto had been definitely fixed by the trust deed. The 
interest therein which she possessed immediately prior 
to her death was obliterated by that event. [Italics ours]* 


2 The quotation is from section 402(c) of the Revenue Act of 1918, 
which amended section 202(b) of the Revenue Act of 1916 by adding 
thereto the retroactive clause. 

** But see Milliken v. United States, 283 U. S. 15 (1931); 48 Harz. 
I. Rev. 592, 602 (1935). 

* 278 U. S. 339 (1929). The opinion was delivered for the Court by 
Mr. Justice Stone. 

** Note 13, supra. 
aunt see Kidder, State Inheritance Taxation and Taxability of Trusts 
(1934) 206. 

** The Government had levied a tax under section 402(c) of the Reve- 
nue Act of 1918. 
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In Coolidge v. Long,*° the Supreme Court again 
indicated that an irrevocable inter vivos trust cre- 
ated vested property rights at the time of the estab- 
lishment of the trust. In that case a State statute 
sought to impose a succession tax, at the death of 
the transferor, upon the corpus of an inter vivos trust 
(created prior to the enactment of the taxing statute) 
in which the vested remainders were subject to 
divestiture in the event that the remaindermen pre- 
deceased the settlor. The Court held that the State 
statute could not be applied to prior transfers, and 
said: 

This Court has not sustained any state law imposing an 
excise upon mere entry into possession and enjoyment of 
property, where the right to such possession and enjoy- 


ment upon the happening of a specified event had fully 
vested before the enactment. [Italics ours]. 


Supporting Per Curiam Decisions 
Rendered in 1931 


N MARCH 2, 1931, the Supreme Court handed 

down three per curiam decisions supporting the 
principle which it had theretofore repeatedly enunci- 
ated. In McCormick v. Burnet,*' the decedent had 
established an irrevocable inter vivos trust with in- 
come to herself for life, income to her three children 
after her death and until the death of one of them, 
remainder to the surviving children, contingent re- 
mainder to herself in the event that all of her chil- 
dren should predecease her. The Circuit Court had 
held that the transfer was one “intended to take 
effect in possession or enjoyment at or after his (the 
decedent’s) death” and subject to an estate tax under 
the provisions of Section 402(c) of the Revenue Act 
of 1921, because the decedent had reserved for herself 
the power to revoke the trust with the consent of all 
of the beneficiaries.2* The Supreme Court reversed® 
and said: 


There being no question of the constitutional authority 
of the Congress to impose prospectively a tax with respect 
to transfers or trusts of the sort here involved, the judg- 
ment * * * is reversed upon the authority of May v. 
Heiner, 26! U.S. 296: 


*? Compare McCaughn v. Carnill, 43 Fed. (2nd) 69 (C. C, A. 3rd, 
1930), certiorari denied 283 U. S. 825 (March 9, 1931), decided under 
the 1924 Act and involving an inter vivos trust with life estate to the 
settlor: ‘‘At his (the settlor’s) death no interest in this trust fund held 
under the trust instrument passed from him to the living. The transfer 
had already been made and title thereto had been definitely fixed by 
the trust deed.” See also Burnet v. Hodgkins, 44 Fed. ~~ 43 
(C. C. A. 7th, 1930), certiorari denied 283 U. S. 825 (March 9, 1931), 
decided under the 1921 Act; Helvering v. Wallace, 27 B. T. A. 902 
(1933), affirmed 71 Fed. (2nd) 1002 (C. C. A. 2nd, 1934), certiorari 
denied 293 U. S. 600 (1934), decided under the 1926 Act. 

30 Note 16, supra, decided on February 24, 1931. 

31283 U. S. 784 (1931). The facts of the case appear in 43 Fed. 
(2nd) 277 (C. C. A. 7th, 1930). The taxpayer argued, inter alsa, that 
the contingent remainder reserved by the settlor had no value and/or 
that its value could not be computed. Such values are computed by 
actuaries by application of the principles of probability of lite of the 
various life tenants and the discounted value of money payable in the 
future. (See page 186, infra). No case has been found in which 
the Court has discussed the monetary values of the interests or rights 
reserved by the settlor. Where a life estate in an $100,000 trust fund 
is reserved by a twenty-three year old settlor, the monetary value of the 
estate reserved is $90,373.55, or almost the full value of the property 
transferred. When a seventy year old settlor establishes a similar trust, 
his life estate has a monetary value of only $31,585.80. A practical 
approach to the problem of inter vivos transfers might profitably take 
note of such values. Compare the argument advanced by the Govern- 
ment in its application for a writ of certiorari in Helvering v. Duke, 
note 12, supra: ‘‘a parent has less chance of surviving three children 
(referring to McCormick v. Burnet) than of surviving one.’ 

2 Such a power of revocation is practically meaningless, since every 
trust may be terminated or ‘‘revoked” by the settlor with the consent 
of the beneficiaries and the trustee. Compare N. Y. Personal Pr operty 
Law, section 23. 

33The reservation of a contingent remainder to the settlor in the 
event that the vested remainderman predeceases him does not render 
the transfer taxable as one “intended to take effect in possession or 


(Note 33 continued on next page) 
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In Alorsman v. Burnet,?* the decedent had made 
an irrevocable transfer in trust, reserving a life estate 
to himself and directing that the corpus be trans- 
ferred to his sons two years after his death. The 
Circuit Court had held that the corpus was properly 
included in the decedent’s gross estate under Section 
302(c) of the Revenue Act of 1924, because he had 
reserved a life estate for himself. The Supreme Court 
reversed® and said: 


There being no question of the constitutional authority 
of the Congress to impose prospectively a tax with respect 
to transfers or trusts of the sort here involved, the judg- 
ment * * * is reversed upon the authority of May v7. 


llewmer, 281 U S. 238. 


In Burnet v. Northern Trust Company,*® the de- 
cedent had established an irrevocable inter vivos 
trust, reserving a life estate for herself and directing 
that after her death the income should be paid to 
her children for their lives, with remainder over to 
the issue of the children. The Circuit Court had 
held that the transfer was not subject to an estate 
tax under Section 402(c) of the Revenue Act of 1921 
and was affirmed by the Supreme Court, which said: 


There being no question of the constitutional authority 
of the Congress to impose prospectively a tax with respect 
to transfers or trusts of the sort here involved, the judg- 
ment * * * is affirmed upon the authority of May wv. 
Ileiner, 281 U. S. 238. 


Gift Tax Hinted by Court 
as Solution to Problem 


RR * FERENCE to May v. [einer would seem to 


indicate that the Supreme Court was suggest- 
ing a prospective gift tax*’ in these per curiam deci- 
sions and that it was reaffirming its prior rulings 
that irrevocable inter vivos trusts take effect “in pos- 
session and enjoyment” when established and not at 
the death of the primary life tenant, even if he hap- 
pens to be the settlor of the trust.** At the death of 
Mrs. May, the life tenant and the settlor, “no interest 
in the property held under the trust deed passed 
from her to the living; title thereto had been definitely 
fixed by the trust deed. The interest therein which 
she possessed immediately prior to her death was 


(Note 33 continued) 


enjoyment at or after his (the settlor’s) death’ within the meaning of 
the 1926 Act, in the op inion of the Board of Tax Appeals. Taylor v. 
Commissioner, 27 B. T. A. 220 (1932). A - result was reached 
by the Board in Bonney v. Commissioner, 29 B. T. A. 45 (1933), where 
the settlor reserved a contingent mani, pb oe il upon his survival 
of the life tenants and the primary remainderman: ‘If the decedent 
made a complete and absolute transfer of his property it is not subject 
to estate tax, notwithstanding under some contingency it might revert 
to him.”’ To the same effect see Old National Bank v. Commissioner, 
31 B. T. A. 379 (1934), where the settlor reserved a contingent re- 
mainder and also a life estate. 

4 283 U.S. 783 (1931). The facts of the case appear in 44 Fed. (2nd) 
902 (C. C. A. 8th, 1930). 

3% The Board of Tax Appeals reached a similar conclusion in Equitable 
Trust Company v. Commissioner, 31 B. T. A. 329 (1934), in which an 
estate tax had been levied under the provisions of the 1926 Act: “The 
fact that the income was payable to the decedent for life is not a_sound 
basis for holding that the transfer was one intended to take effect in 
possession or enjoyment at or after death.”” To the same effect see: 
Old National Bank v. Commissioner, note 33, supra; Peabody v. Com- 
missioner, 24 BB. T. A. 787 (1931), under the 1924 Act- 

36 283 U.S. 782 (1931). The facts of the case appear in 41 Fed. (2nd) 
732 (C. C. A. 7th, 1930). 

* Compare the opinion of the Supreme Court in Heiner v. Donnan, 
285 U. S. 312, 322 (1932): “Such a transfer (by an irrevocable inter 
vivos trust) embodies a transaction begun and _completed 
wholly by and between the living, taxable as a gift * *, but 

heiously not subject to any form of death duty, since it bears no rela 
tion whatever to death.” 

‘The Solicitor General and Counsel in the Department of Justice so 
interpreted Afay v. Heiner and reluctantly pres sented the application for 


a writ of certiorari for a review of Burnet v. Northern Trwst Company. 
See note 11, supra. 
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obliterated by that event.’”** That was the opinion 
upon which the three per curiam decisions were ex- 
pressly based. A reference to the briefs filed by the 
Government and by the taxpayer in one of those 
three cases supports the thought that the Court was 
suggesting a giff tax and not a possible amend- 
ment of the estate tax provisions of the Revenue Act 
In the Government’s brief it was said :*° 

If the decision below were reversed, the situation would 
be that, if a person transfers * * * and reserves a power 
of revocation * * * the value of that property must be 
included in his gross estate * * *, but if he transfers his 
property irrevocably in trust, even though he retains * * * 
all of the income therefrom, for life, the value of that prop- 
erty is not to be included in his gross estate. * * * it would 
be unfair and unreasonable to tax a transfer by one method 
and to leave untaxed a transfer by a different method which 
accomplished the same result. * * * Without some * * * 
provisions for the purpose of checkmating the tax advan- 
tages to be gained by transfers which are testamentary in 
character, effect and substance, although not in form, it 
is obvious that many gifts would pass free from taxation 
to the same persons, and at the same time, as they would 
have passed, had the donor made a will or died intestate, 
and the ‘purpose of Congress would be completely de- 
feated. [Italics ours. | 
In the taxpayer’s brief it was said :*! 


The 1924 law contains a Gift Tax provision. Had this 
fund been created after the passage of the 1924 Act, would 
not the fund have been taxed under such provision and 
not under the terms of the law providing for an Estate 
Tax? * * * Congress has the right to impose an excise tax 
upon gifts inter vivos. [Italics ours. ] 

And, after hearing these arguments, the Supreme 
Court said: 


There being no question of the constitutional authority 
of the Congress to impose prospectively a tax with respect 
to the transfers or trusts * * * the judgment * * * is 
reversed upon the authority of May v. Heiner, 281 U. S. 238 


Was not the Court offering to the Government a 
solution which had likewise been suggested by the 
taxpayer, i. e., a Gift Tax? But Congress (and the 
Treasury Department) interpreted the per curian 
decisions differently. Possibly having in mind the 
above-quoted portion of the Reinecke v. Northern 
Trust Company opinion, Congress passed a Joint 
Resolution on March 3, 1931,4 which amended Sec 
tion 302(c) of the Revenue Act of 1926 (‘a transfer 

* * intended to take effect in possession at or 
after his death”) by adding thereto, after the word 
“death” “including a transfer under which the trans 
feror has retained for his life or any period not 
ending before his death (1) the possession or enjoy: 
ment of, or the income from, the property 7 
The effect of this amendment has not vet been judi- 
cially determined; its meaning is of interest only 
to the settlor who has retained a life estate in trust 





® The quotation is from the opinion in May v. Heiner, note 13, supra. 
Although the three per curiam opinions were expressly limited to the 
cases then before the Court, the principle that the reservation of a life 
estate does not give to the tnter vivos transfer a testamentary character, 
was reaffirmed. 

4 Brief submitted to the United States Supreme Court on behalf of 
the Government in Morsman v. Burnet, note 10, supra, at pages 
11, 15, 32. See also note 37, supra. . 

41 Brief submitted to the United States Supreme Court on behali of 
the taxpayer in Morsman v. Burnet, note 10, supra, at page 11. 

Public Resolution #131, 71st Congress, 3rd Session, ch. 454, 46 
Stat. 1516. The late Senator Thomas J. Walsh of Montana said of th’s 
Resolution (74 Congressional Record 7079): “I entertain very grave 
doubt whether, in view of the decision of the Court, it will be — bl 
to make taxable estates thus conveyed in trust ~* * but I can 
conceive of no reason why anyone should object to the effort to m ake 
the estates so taxable * * *.’’ The resolution was introduced at ben 
recommendation of the Acting Secretary of the Treasury. 74 Con 
sional Record 7198, 7078. 
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property transferred to trustees between March 3, 
1931, and June 6, 1932.* 


First Amendment of Section 302(c) 
Appeared Ineffective 


Heiner v. Donnan** would seem to indicate that 
Public Resolution 131 had no effect whatever upon 
the situation here discussed. In the Donnan case, 
the Supreme Court had before it the provisions of 
Section 302(c) of the Revenue Act of 1926, which 
sought to create a conclusive presumption that gifts 
made within two years of death were made “in con- 
templation of death” and therefore subject to an 
estate tax. The Court held that a tax so imposed 
would be unconstitutional and said: 


A statute which imposes a tax upon an assumption of fact 
which the taxpayer is forbidden to controvert, is so arbitrary 
and unreasonable that it cannot stand under the Four- 
teenth Amendment. * * * Because of the fundamental con- 
ceptions which underlie our system, any attempt by a state 
to measure the tax on one person’s property or income by 
reference to the property or income of another is contrary 
to due process of law as guaranteed by the Fourteenth 
Amendment.” [Italics ours.] 


Will the Supreme Court permit Congress to base 
an estate tax upon a conclusive presumption that the 
creation of an irrevocable inter vivos trust, under 
which the settlor reserves the income for himself 
during his life, is a transfer “intended to take effect 
in possession or enjoyment at or after his death?” 
Doubt as to the efficacy of the Resolution of 
March 3, 1931,*° caused a second Congressional 
amendment to troublesome Section 302(c). The Rev- 
enue Act of 1932 added** to the section as it stood 
before the enactment of the Joint Resolution: 
or of which he has at any time made a transfer, by trust or 
otherwise, under which he has retained for his life or for 
any period not ascertainable without reference to his death 
or for any period which does not in fact end before his 


death (1) the possession or enjoyment of, or the right to 
the income from, the property * * * 


Under this second amendment the corpus of an inter 

ivos trust (with life income reserved to the settlor) 
is subject to an estate tax not on the theory that it 
was the subject-matter of a transfer “intended to 
take effect in possession or enjoyment at or after 
his death,” but only because a life interest was re- 
served by the transferor. 


Probable Attitude of Supreme Court 
Toward Second Amendment 


ILL the Supreme Court recognize the power 
of Congress to impose an estate tax under the 
1932 amendment? 


% The United States Treasury Department has taken an equivocal 
tand on the effect of the Public Resolution. Treasury Decision $4314, 
lated May 22, 1931, announced the enactment of the Resolution and 
stated that it would be applied only ‘‘to such transfers coming within 
the amendment as were made after 10:30 p. m. Washington, D. C. time, 
March 3, 1931.” Regulations 80 of the United States Treasury Depart- 
ment, Bureau of Internal Revenue (1934 ed.), Article 18(b), states that 
inter vivos transfers in trust, where the transferor retained a life estate, 
are subject to the estate tax, but are not taxable “‘. . (1) if the 

ansfer was made prior to 10:30 p. m. eastern standard time, March 3, 
1 931, and (2) if the decedent died prior to 5 p. m., eastern standard time. 
lune 6, 1932.” The New York State Legislature enacted an identical 
amendment to its estate tax law on March 10, 1931. N. Y. Laws of 1931, 
Chapter 62. 

44 Note 37, supra, at pages 325, 326, a six to two decision; Mr. Justice 
Cardozo took no part in the consideration of the case. 

% The second sentence is quoted by the Court from its opinion in 
lloeper v. Tax Commission, 284 U. S.-206, 215 €1931). 
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Recent Supreme Court opinions are of some assist- 
ance in attempting to guess at the answer to that 
question. Helvering v. St. Louis Union Trust Com- 
pany** held that the reservation of a contingent re- 
mainder in the settlor did not make the transfer to 
the trustee one “intended to take effect in possession 
or enjoyment at or after his death,” within the mean- 
ing of Section 302(c) of the Revenue Act of 1924. 
In announcing its decision, the Court took occasion 
to reaffirm, at considerable length, the principle upon 
which its earlier holdings had been predicated, and 
said: 

The substantive provision of the act which imposes the 
(estate) tax is section 301(a); and by that provision the 
tax is laid “upon the transfer of the net estate of every 
decedent dying after the enactment of this act.” The 
event which gives rise to the tax is the death of the dece- 
dent, with the resulting transfer of his estate either by will 
or the law relating to intestacy. When, therefore, section 
302 (c) includes within the purview of section 301 (a) a 
transfer inter vivos “intended to take effect in possession 
or enjoyment at or after his death,” it does so upon the 
theory that such a transfer in effect is testamentary—that 
is to say, a substitute for either a disposition by will or 
a passing in virtue of intestacy. [Italics by the Court.] 

“+ * 


After the execution of the trust he (the settlor) held no 
right in the trust estate which in any sense was the subject of 
testamentary disposition. |\Italics ours.|* 


The Court quoted from its earlier opinion in Heiner v. 
Donnan:*° 


Complete ownership of the gift (trust property), to- 
gether with all its incidents, has passed during the life 
of both donor and donee, and no interest of any kind remains 
to pass to one or cease in the other in consequence of the 
death which happens afterward. [Italics ours.] 


If Section 803(a) of the Revenue Act of 1932 had 
been before the Supreme Court, the quoted para- 
graphs might have read: 


The substantive provision of the act which imposes the 
(estate) tax is section 301 (a); and by that provision the 
tax is laid “upon the transfer of the net estate of every 
decedent dying after the enactment of this act.” The 
event which gives rise to the tax is the death of the dece- 
dent, with the resulting transfer of his estate either by will 
or the law relating to intestacy. When, therefore, sec- 
tion 803 (a) of the 1932 Act includes with the purview of 
section 301 (a) a transfer inter vivos “under which he has 
retained for his life or for any period not ascertainable 
without reference to his death or for any period which 
does not in fact end before his death (1) the possession 
or enjoyment of, or the right to the income from, the 
property,” it does so upon the theory that such a transfer 
in effect is testamentary—that is to say, a substitute for 


4 The amendment of section 302(c) of the 1926 Act, after it had been 
amended by the Public Resolution, “indicates that Congress at least was 
doubtful.” See United States v. Field, 255 U. S. 257 (1921). The 
New York State Legislature apparently entertained similar doubts as to 
the efficacy of its March 1931 amendment (see note 43). On May 8th, 
1934 the wording of this second Congressional amendment was incor- 
porated into the New York Estate Tax Law. Y. Laws of 1934, 
chi apter 639. 

By section 803 of the Act of June 6, 1932, 72nd Congress, Section I, 
ch. 209, 47 Stat. 279. House Report #708, 72nd ee lst Session, 
st ates (at page 46) that the purpose of the 1932 amendment was 
“to clarify in certain respects the amendments made to that section by 
the joint resolution of March 3, 1931, which were adopted to render 
ong oe a transfer under which the decedent reserved the income for 
his life.’ 

# Note 15, supra. Of course, where the settlor reserves the vested 
remainder to himself, subject to be divested if he predeceases the life 
tenant, the corpus of the trust is subject to an estate tax. Commisstoner 
v. Schwarz, 74 Fed. (2nd) 712 (C. C. A. 2nd, 1935). 

7 Compare Tait v. Safe Deposit & Trust Co. of Baltimore, 74 Fed. 
(2nd) 851, 856 (C. C. A. 4th, 1935), decided under section 302(c) of 
the 1926 Act: ‘‘Where the donor parts with all personal interest in the 
property, except a life estate, and the transfer is not in fact made in 
contemplation of death, it is not rendered taxable under subsection (c) 
by reason of the nature or quality of the estate taken by the named 
beneficiaries ad 

® Note 37, supra. 
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THE 


either a disposition by will or a passing in virtue of in- 
testacy. [Italics by the Court.] 
* x x 
After the execution of the trust he (the settlor) held no 
right in the trust estate which in any sense was the subjeci 
of testamentary disposition. [Italics ours.] 


Hlelvering v. City Bank Farmers Trust Company" 
held that the reservation of a power to revoke or 
modify the trust (to be exercised jointly with one 
of several beneficiaries and with the trustee) justified 
the imposition of an estate tax upon the entire 
corpus, under the provisions of Section 302(d) of the 
Revenue Act of 1926. The transfer to the trustee 
had been made after the enactment, which taxed “a 
transfer * * * where the enjoyment thereof was 
subject at the date of his death to any change 
through the exercise of a power, either by the de- 
cedent alone or in conjunction with any person, to 
alter, amend, or revoke * ** and which de- 
clared, in effect, that the reservation of any power 
of revocation in the settlor made the entire trans- 
action testamentary in character. In upholding the 
power of Congress so to legislate, the Supreme 
Court said: 

Congress may adopt a measure reasonably calculated to 

prevent avoidance of a tax. The test of validity in respect 
of due process of law is whether the means adopted is 
appropriate to the end. A legislative declaration that a 
status of the taxpayer's creation shall, in the application 
of the tax, be deemed the equivalent of another status 
falling normally within the scope of the taxing power, if 
reasonably requisite to prevent evasion, does not take 
property without due process. There are, hoi 
ever, limits to the power of Congress to create a fictitious 
status under the guise of supposed necessity. Thus it has 
heen held that an act creating a presumption that a gift 
made within two vears prior to death was made by the 
donor in contemplation of death* * *, is so grossly un- 
reasonable as to violate the due process clause of the 
Fifth Amendment. [Italics ours.] 
If Section 803(a) of the Revenue Act of 1932 had 
been before the Supreme Court it might conceivably 
have held, similarly, that Congress has the power 
to declare that the reservation of a life estate in the 
settlor makes the entire transaction testamentary in 
character and subject to an estate tax. 

In Guaranty Trust Co. v. Blodgett,’? a state statute 
imposed a succession tax upon a transfer “intended 
to take effect in possession or enjoyment at or after 
(the transferor’s) * * * death.” Subsequent to 
the enactment of the statute, the decedent had cre 
ated an inter vivos trust, reserving a life estate for 
himself. The highest court of the state had previ- 
ously held that the state statute was intended to 
reach “a shifting of the enjoyment of property al- 
though such. shifting followed necessarily from a 
prior transfer of title inter vivos.” In holding that the 
trust corpus was properly taxable under the statute 
involved, the Supreme Court acquiesced in the con 
struction placed upon the statute by the state court 
that “the tax was imposed upon an event generated 
by the death of the decedent.” 

1 56 Sup. Ct. 70 (1935), a five to four decision, reversing 74 Fed 
(2nd) 242 (C. C. A. 2nd, 1934). 


2287 U. S. 509 (1933), involving chapter 190, section 1 of the Public 
Acts of Connecticut of 1923. 


58 Note 15, supra. Compare Helvering v. Wallace, note 29, supra. The 


decedent had created an inter vivos trust in 1920, reserving to himself 


a life estate and a contingent remainder, vayable to him in the event 
that the vested remainderman should predecease him. The Board of 
lax Appeals said: “The trust instrument here under consideration was 
irrevocable and created a life estate in the grantor a remainde: 
interest in the daughter . and a possibility of reversion in the 
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But the opinion of the Court in Becker v. St. Louis 
Union Trust Company, handed down simultaneously 
with the City Bank Farmers Trust Company opinion, 
indicates that the Court may deny to Congress the 
power “to create a fictitious status” where an irre- 
vocable trust is involved. Becker v. St. Louis Union 
l'rust Company presented an irrevocable inter vivos 
trust under which the settlor had reserved to him 
self a contingent remainder in the event that the 
beneficiary should predecease him. The Government 
sought to tax the corpus under the provisions of 
Section 302(c) of the Revenue Act of 1926, as prop- 
erty the transfer of which was “intended to take 
effect in possession or enjoy ment at or after his 
death.” The Supreme Court held that the property 
could not be so taxed and said: 


The grantor does not retain any interest in the property, 
but, recognizing the completeness of the transfer, he pro- 
vides that the property shall revert to him in case the 
beneficiary shall predecease him. The provision that the 
trust estate shall “revert” in case of the predecease of 
the beneficiary removes any doubt as to the completeness 


of the transfer, if otherwise there would be any. [Italics 
ours. ] 


Another Point for Judicial Decision 


I1.L the Supreme Court hold, in a future ruling 

under Section 803(a) of the Revenue Act of 
1932, that Congress has the power “to create a ficti- 
tious status” where there is no “doubt as to the com 
pleteness of the transfer’ and where the grantor 
“does not retain any interest in the property?” 

The Court has never come to the defense of a 
power of revocation, however innocuous, with the 
same vigor** with which it still supports the vested 
interests” created by an irrevocable trust. In Porter 


> 


v’. Commissioner,*® the settlor had reserved to himself 

power of modification in favor of a third person 
only and had expressly deprived himself of the power 
(Continued on page 185) 


grantor *. By the trust instrument * * * the grantor’s 
daughter was given ‘an immediate right to the possession’ of the trust 
estate ‘upon the ceasing of the intermediate precedent estate’ in which 
event she came into actual possession of the trust estate by reason ol! 
an event (the death of the grantor) * * *. The death of the granto: 
was not the generating source of definite accession to the survivor’- 
property rights but merely the obliteration of the decedent’s life estate 

*. There was no transfer from the dead to the living upon whic! 
to levy the estate tax.’ 

54 Compare Klein v. United States, 283 U. S. 231 (1931), decided unde: 
the Revenue Act of 1918. There the decedent had conveyed to his wife 
a life estate in certain real property, with remainder to her upon the 
grantor’s death in the event that she should survive the grantor. The 
Supreme Court held that the transfer was one “intended to take effect 
in possession or enjoyment at or after his (the grantor’s) death’ and 
therefore subject to an estate tax. The majority opinion in Helvering 7 
St. Louis Trust Company, note 15, supra, explains that, in the Klein 
case, ‘death was the generating source of the title” received by the wife 
A “transfer conditioned on survivorship” is now covered by Article 17 
of Regulations 80 and is therein described as ‘‘a transfer * * 
whereby title was not to pass from the decedent to the beneficiary 
(or, if title passed it was to be defeated) unless he survived the decedent, 
and, should he not so survive, the property is to be restored to the 
decedent or become a part of his estate.’ 

55 Compare Matter of Barstow, 230 App. Div. 371, 244 N. Y. Supp. 588 
(App. Div. 4th, 1930), affirmed 256 N. Y. 647 (1931), the facts and 
opinion of which are discussed in considerable detail in Helvering 7 
St. Louis Trust Company (supra, note 15): ‘“‘There the donor transferred 
irrevocably certain property to a trustee to be held in trust for the 
benefit of two daughters, with the condition that upon the death of both. 
the fund then in the hands of the trustee was to be transferred back t 
the donor if then living. The donor died leaving her daughters stil 
living. The court held that the transfer took place when the deed o! 
trust was executed and not when the donor died.’ (Italics ours.) The 
New York Court had said: “The corpus was beyond her (the donor’- 
control), except for the happening of the contingency that she might 
survive the two life tenants, and then she would have been revested with 
the corpus. The rights of the beneficiaries did not depend upon the 
icath of the donor. The term of the trust was not measured by the life 
of the donor, but by the lives of her two daughters. * * * They took 


t vested estate subject to be divested if the donor survived both 
daughters.” (Italics ours.) 


56288 U. S. 436 (1933). Section 302(d) of the Revenue Act of 192¢ 
was involved. 


The 


Minnesota 
Income Tax 


HE Minnesota Income Tax Act of 1933 might 

aptly be characterized as a_ forward-looking 

statute. This is particularly true of those sec- 
tions of the Act governing the territorial allocation 
of net income; in designing them it is evident that 
the authors attempted to anticipate the trend of 
judicial decisions, due to the paucity of court cases 
defining the jurisdiction of the states with respect to 
conflicting claims upon the right to tax specific in- 
come. This uncertainty was not present in the de- 
termination of the entire net income without regard 
to the application of geographical allocation factors, 
and those sections of the Minnesota Act which deal 
with unallocated net income are patterned to a con- 
siderable extent after the various Federal income tax 
acts. Here the resemblance in terminology renders 
judicial decisions under the Federal acts of great 
importance in the interpretation of the Minnesota 
statute. 
Some provisions of the Minnesota Act are unique 
state income taxation, i. e., the deductibility of 
expense of sickness and accidents, the exemption of 
income of corporations from loans to home builders 
for home building purposes, the treatment of trusts 
created by employers for the benefit of employees, 
and the broad discretionary powers conferred upon 
the administrative authorities in the determination 
of taxable income. 


in 


Taxable Corporations 


ECTION 2 of the Act imposes a tax on every 

domestic corporation for the privilege of exist- 
ence. Such a corporation would be subject to the 
tax even if it transacted no local business within this 
State during the tax year. For instance, domiciliary 
income could be assigned to Minnesota and here 
taxed under the provisions of Section 23; or a case 
might arise where the business of the corporation 
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within the State consisted exclusively of foreign 
commerce or a combination of interstate and foreign 
commerce. 

The State’s power to impose a franchise tax upon 
a foreign corporation is applicable only where such 
a corporation engages in local business within the 
State during the tax year. The statute fails to pro- 
vide for the taxation of a foreign corporation engaged 
within the State exclusively in foreign commerce or 
a combination of interstate and foreign commerce. 

A corporation, whether domestic or foreign, whose 
business consists even partly of local business is sub- 
ject to the franchise tax, even though a predominant 
part of its business may be in interstate or foreign 
commerce or both. 

The privilege tax is not a tax upon net income, but 
it is measured by net income to the extent to which 
such income is allocable to Minnesota. 

Section 3 imposes a tax directly upon taxable net 
income and applies in the case of a domestic or for- 
eign corporation whose business within this State 
during any tax year consists exclusively of inter- 
state commerce. The right to impose this tax seems 
to rest largely upon the decision in the “Glue” case.’ 
Here it was held that a tax laid upon the net income 
from interstate commerce does not constitute a direct 
burden. While the Act does not exclude transac- 
tions in interstate commerce terminating in this 
State, there is considerable doubt as to the efficacy 
of an attempt to include the income from such trans- 
actions, in view of the tendency toward discourage- 
ment of double taxation evinced in the more recent 
decisions of the U. S. Supreme Court, together with 
the added difficulty of administration. 

“1 United States Glue Co. v. 
also: Lyons, “State Taxation of Foreign Corporations Engaged in 
Interstate Commerce,” 10 Bull. N. T. A. (1925); Powell, “Contemporary 
Commerce Clause Controversies Over State Taxation,” 76 U. Pa. L. Rev. 


773, 791-793 (1928); Newcomer, “State Taxation of Interstate Com- 
merce,” 15 Bull. N. T. A. 10 (1929). 


Oak Creek (1918) 247 U. S. 321. See 
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Taxable Persons 


RESIDENT is an individual domiciled in the 
State; by deductive reasoning, all others are 
taxed as non-residents. The presumption is that 
one’s domicile is the place where he maintains a per- 
manent abode. However, this presumption may be 
overcome by evidence. One who is temporarily em- 
ployed in Minnesota does not acquire a residence 
here if during such period he is domiciled without 
the State. 

The entire income of a resident individual from 
compensation for labor or personal services is 
assignable to Minnesota, regardless of where such 
work is done. This rule also applies to the income 
from a business consisting principally of the per- 
formance of personal or professions il services, and 
would even embrace a situation where a partnership 
comprised of Minnesota residents performs profes- 
sional services without the State. It is founded upon 
the theory that the domiciliary state has the right to 
tax all income which follows the person, as distin- 
guished from income which acquires a situs through 
integration of the property which produces it or as 
a result of the conduct of a business in which capital 
is a material income-producing factor. Salaries, 
wages, commissions and fees are considered to be 
derived from personal services. Income from deal- 
ing in stocks, bonds and other property, whether 
tangible or intangible, is not derived from personal 
services. 

The income of non-residents from compensation 
for labor or personal services is assignable to Minne- 
sota under Section 23 only to the extent that such 
labor or services are ages | within it. This rule 
is qualified by Section 3, which provides that such 
income shall be taxed only if the recipient is engaged 
in work within the State for more than 150 working 
days during the tax year. Thus, if a resident of 
Illinois works in Minnesota for only 150 days dur- 
ing any year, his income from this source is entirely 
exempt from tax; but if he extended the employment 
to 151 days the income for the whole period would 
be taxed. 

The income from intangible property, such as divi- 
dends on stocks, interest on bonds or mortgages, or 
profit from the disposition 
thereof, ordinarily follows 
the domicile except where 
such property is employed 
in a trade or business, in 
which latter instance it is 
subject to the rules gov- 
erning the allocation of 
business income. There- 
fore, with the foregoing 
exception, the income of 
a non-resident individu- 
al from intangibles would 
usually be exempt from 
tax in Minnesota, and this 
would be true even in 
cases where the non-resi- 
dent conducted a company 
in Minnesota principally 
for the purpose of holding 
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such property and collecting the income and gains 
therefrom. It should be observed, however, that an 
attempt will probably be made to tax the income of 
companies owning intangibles in the State, through 
application of the integration theory unless strong 
evidence is adduced to show that the principal busi- 
ness is the holding of property. Thus far the State 
Tax Commission has not attempted a definition of 
what constitutes “holding property.” 


Income from the use or disposition of tangible 
property follows its situs, irrespective of the location 
of the owner’s domicile. The only exception to this 
rule is in a case where the property is employed in 
a trade or business other than a holding business, in 
which event the income attributable to such prop- 
erty is accorded the treatment prescribed in the Act 
for the allocation of business income. 


The administrator or executor is the taxable per 
son with respect to the estate which he represents. 
The income of the estate of a decedent is treated in 
the same manner as though the decedent lived. His 
place of residence at the time of death determines 
the State’s jurisdiction to tax income which follows 
the domicile. The place of residence of the executor 
is of no significance. The Act does not specifically 


provide but these are the rules adopted by the 
Commission. 


In the case of a trust, the residence of the trustee 
determines the taxability of domiciliary income 
which is not distributed or is not to be currently (lis 
tributed to the beneficiaries. The trustee, whether 
resident or non-resident is taxable on the income 
from business transacted or property located in 
Minnesota, except that lawful distributions to bene 
ficiaries from such income may be credited against it 
before computing the tax. These distributions from 
business and property income must be taken up by 
the beneficiaries as taxable income, even in cases 
where they are non-residents of Minnesota. The 
regulations set aside the theory of intangibility of 
the cestui’s interest, and treat the trust as a mere 


conduit with respect to the beneficiaries’ income 
therefrom. 


Business Income 
DISCUSSION 


i ey SCUSSTON 
of Minnesota busi- 
ness which appears in the 
following paragraphs will 
be confined to corpora 
tions for the reason that 
this class of taxpayers 
constitutes the most im- 
portant group from the 
standpoint of business in- 
come. Provisions for the 
treatment of income de- 
rived from carrying on a 
trade or business are con- 
tained in Sections 23 to 26. 
inclusive. In a case where 
a trade or business is con- 
ducted wholly within 
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Minnesota, the income derived therefrom is assign- 
able to the State in its entirety. 

Where intangibles are owned by a corporation 
they may or may not be employed in the business. 
The Commission has not established any set rules 
for the determination of what constitutes employ- 
ment of property in a business but endeavors to 
judge each case according to the particular circum- 
stances involved. There are some cases in which it 
is a comparatively simple matter to decide that cer- 
tain intangibles are employed in the business. For 
instance, where a taxpayer manufactures and sells 
patented articles a part of the income from such busi- 
ness would be imputable to the patent rights but 
would not follow the domicile of the taxpayer. Such 
part of the income would normally be included with 
the other income from the sale of the patented arti- 
cles for purposes of territorial allocation. If a cor- 
poration invests a part of its surplus in intangibles 
and maintains the investment in a permanent form, 
such property would normally not be held to be em- 
ployed in the company’s regular trade or business 
and the income therefrom would be assignable to 
the corporation’s domicile. Hence, a corporation 
organized under the laws of Delaware but oper iting 
entirely in Minnesota could conceivably have income 
from intangibles which were not employed in the 
business and the income attributable thereto would 
be exempt from tax in Minnesota. There has been 
a tendency on the part of the State to recognize the 
existence of an actual domicile as distinct from the 
legal domicile although it is likely that the legal fic- 
tion will prevail. Much might ordinarily be said in 
favor of the actual domicile theory, but the phrase- 
ology of the statute discourages such interpretation. 

If the trade or business is conducted entirely out- 
side of Minnesota the income therefrom is wholly 
exempt from tax. However, a situation may arise 
where a corporation organized under Minnesota laws 
conducts none of its business within that State, but 
receives income from holding intangible property 
which is not employed in its business. Under such 
circumstances the corporation would be subject to 
tax on its income from such intangibles. T his would 
also be true where a Minnesota corporation’s busi- 
ness consists principally of the holding of such prop- 
erty. The State’s right to tax this income is based 
upon the domiciliary principle. 

The income from tangible property not employed 
in a trade or business follows its situs. If such prop- 
erty is employed in a business which consists prin- 
cipally of holding the property, the income therefrom 
still follows its situs. The inference carried by Sec- 
tion 23 is that in all other cases the income from 
tangible property is subjected to allocation along 
with other business income. However, the State is 
inclined to assign all such income to the State of 
situs in every case where the income associated with 
the use of such property can be definitely ascertained. 

Where a corporation does business both within 
and without Minnesota, complications frequently 
arise in the selection of the method to be used in de- 
termining the income allocable to the State. Sec- 
tion 25 provides for only one specific method of 
apportioning income, i. e., the fractional apportion- 


ment method based upon the ratio of sales or gross 
earnings or receipts within the State to the total. 
This section deals with a unitary business. Its objec- 
tive is the fractionating of the gross income and 
related expense resulting from the operation of the 
business. It contemplates income both from the 
standpoint of the economic relationship of its compo- 
nent parts and its territorial allocation. The first 
paragraph in Subsection 25(a) dictates the procedure 
to be followed in arriving at the amount of income 
which is made the subject of such allocation. Hence, 
this procedure in itself is not devoted to geographical 
distribution but it is concerned with the correlation 
of the economic factors from which net income re- 
sults. Its purpose is that of arriving at an allocable 
figure representing the net income of the business as 
a whole. In prescribing the formula for determining 
net income it qualifies the deductions from gross in- 
come permitted by Section 13. This economic corre- 
lation is then followed in Section 25 by the territorial 
allocation of income resulting therefrom. 


Prerogatives of State Tax Commission 


ECTION 26 sets forth the prerogatives of the State 
Tax Commission in the determination of taxable 

net income. It provides that the Commission may in 
any case permit or require a taxpayer to determine the 
taxable net income from sources within Minnesota 
by other methods than those definitely prescribed in 
the Act whenever it shall appear to the Commission 
that the application of those statutory methods will 
for any reason not properly reflect the taxable net 
income. There is no doubt as to the scope of this 
provision. It is as broad as the legislature could 
make it without clearly delegating legislative author- 
ity to the Commission. The authors undoubtedly 
recognized that no statutory method for the deter- 
mination of taxable net income could encompass 
every case arising under the Act. An inelastic statu 
tory method of measurement would involve the 
danger of violation of due process. In order to avoid 
such a contingency, the legislature accorded the State 
Tax Commission the necessary power to est ablish 
any method for the allocation of income which 
seemed to be most equitable and just. Due to com- 
plicated problems involved in the determination of 
territorial income, the authority conferred upon the 
Commission in this case might well be considered 
sufficiently definite to avoid violation of the consti- 
tutional principle which prohibits the delegation of 
legislative authority. Pursuant to the provisions of 
Section 26, the State Tax Commission has provided 
in its regulations for the recognition of the separate 
accounting method. The attitude of the Commission 
thus far with respect to separate accounting is to 
recognize it in preference to the specific statutory 
method of allocating income in those cases where the 
taxpayer can establish to the satisfaction of the Com- 
mission that the former method more nearly reflects 
the net income allocable to this State. This recog- 
nition is in accord with the most advanced thought 
on the subject, of which the best example is the deci- 
sion of the U. S. Supreme Court in a North Carolina 






























































































































































































































































































































































case.” It is possible that the present attitude of the 
Commission in dealing with each case on its individ- 
ual merits rather than adhering strictly to the statu- 
tory fraction prescribed by Section 25 is a concession 
to equity beyond that required by the Act. For even 
though the fractional method produces an amount of 
taxable net income which differs from that shown by 
separate accounting records of the taxpayer, it is 
likely that the Commission could not be forced to 
vacate Section 25 unless the amount of taxable net 
income developed under that section was greatly out 
of line with the scope of the taxpayer’s activities 
within this state. 


Dividend Credits 


HE COMMISSION has recently issued a re- 
vised regulation interpreting Subsection 27(g), 

which specifies the basis for computation of the 
allowable credit for dividends received. In view of 
the fact that the dividend credit affects a large num- 
ber of taxpayers, an explanation of the new regula 
tion will probably be considered timely and interesting. 
All dividends received by Minnesota ti axpayers must 
be included in gross income irrespective of the year 
in which the income was earned from which such 
dividends were paid. Taxpayers generally are un- 
able to understand why dividends paid from earn- 
ings accumulated prior to January 1, 1933 (the effec- 
tive date of the Act) are not wholly exempt from tax. 
They bring up the point that the Federal Govern- 
ment exempts dividends paid from earnings accumu- 
lated prior to March 1, 1913. The Federal Revenue 
Act of 1913 took effect on March Ist of that year, a 
few days after the adoption of the Sixteenth \mend- 
ment. The Federal Government taxed dividends 
declared from surplus accumulated prior to that date 
until the Act of September 8, 1916, was adopted, at 
which time dividends declared out of such prior 
earnings were exempted from the tax. That exemp- 
tion policy has continued to the present time. It 
appears that the exemption of such dividends under 
the 1916 Act was a surrender to the demands of 
stockholders because of the doubt which existed at 
that time as to the constitutionalitv of an attempt 
to tax such distributions. After the Revenue Act of 
1916 had been passed, the U. S. Supreme Court on 
June 3, 1918, decided that dividends paid from pre- 
March Ist, 1913, surplus could properly be subjected 
to tax on the theory that a corporation and its stock- 
holders are different entities and that the surplus 
from which such dividends were declared would not 
become the property of the stockholder until it was 
distributed to him in the form of dividends.* There- 
fore, it would appear that the State of Minnesota may 
require the inclusion of dividends in gross income 
irrespective of the period in which the income was 
earned from which such dividends were paid. 

Subsection 27(g) provides for a credit against tax- 
able net income as follows: 

Dividends received during the taxable year from income 


arising out of business done in this State by the corporation 
paying such dividends; but if the income out of which the 





? Hans Rees’ Sons v. State of North Carolina, 199 N. C. 42, 153 S. E. 
850, 51 Sup. Ct. 385 (1931). 


3 Lynch v. Hornby, 247 U. S. 33”. 
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dividends are declared was derived from business done 
within and without this State, then so much of the divi- 
dends shall be allowed as a credit as the amount of the 
taxable net income of the corporation paying the dividends 
assignable to this State bears to the entire net income of 
the corporation, such rate being determined by the returns 
under this Act of the corporation paying such dividends 
for the taxable year preceding the distribution thereof ex- 
cept that with respect to dividends distributed during the 
year 1933 the rate shall be determined by the corporation's 
return for that year. The burden shall be on the taxpayer 
of showing that the amount of dividends claimed as a credit 


has been received from income arising out of business 
done in this State. 


Article 1403 of the regulations as originally issued 
interpreted this subsection as an attempt by the leg 
islature to relate the dividend credit as closely as 
possible to the income upon which the distributing 
corporation had paid an income tax to the State of 
Minnesota, the theory being that the dividend credit 


was intended to avoid so-called double taxation of 
the same income. 


The Commission has recently promulgated a revi- 
sion of Article 1403 retroactive to the effective date 
of the Act. It is quoted here in full for the purpose 
of enabling the reader to more readily comprehend 
the problems surrounding it: 


Article 1403 (Revised). Dividends are includible in gross 
income whether paid out of os or profits accumulated 
before or on or after January 1933. The amount of the 
dividend that can be credited AF er taxable net income is 
the whole thereof if the dividend was paid out of corporate 
income wholly from business or activities carried on in 
this State. The term “income” includes every income item 
whether or not includible in computing “net income’ > and 

“taxable net income” under the statute. The term “Dbusi- 
ness” means in this clause, business in an economic sense. 

In every case other than that covered by the first and 
third paragraphs of this article, the amount of the dividend 
credit is determined by applying the ratio of which the 
numerator is the taxable net income for the taxable year 
preceding that of the dividend distribution and the denomi- 
nator is the entire corporate net income for such year 
This ratio is to be determined by the corporation’s return 
for such year, except that for distributions during 1933 the 
ratio is to be determined by the corporation’s return for 
1933. The terms “taxable net income” and “net income” 
as used in this paragraph refer to those terms as defined by 
other provisions of the statute. It will be necessary, before 
applying this allocation formula, to establish that the divi- 
dends are from income derived from business or activities 
carried on partly within and partly without Minnesota. 

In every case in which the taxpayer cannot establish 
that the dividends come within the provisions of any of 
the foregoing paragraphs, no amount thereof can be taken 
as a credit against taxable net income. 

The right to the credit exists regardless of whether the 
dividends were out of earnings and profits accumulated 
before or on or after January 1, 1933. 


The gist of this revised regulation is that in any 
case where a dividend is paid wholly from income 
which can be identified as having been earned in 
Minnesota it is entirely exempt from tax in the hands 
of the recipient, but where it is paid only in part 
from such income the statutory fraction is appli- 
cable. The term “income” is not defined in the Act 
but is construed to mean the income of the corpora 
tion in an economic sense and would include tax 
exempt income such as interest on U. S. Government 
obligations. It follows that many situations will 
arise where a corporation whose income is assign- 
(Continued on page 190) 
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in Connecticut 


The state corporation tax system, in- 
cluding taxes on banking, insurance, 
railroad, and other corporations 


By WILLIAM F. CONNELLY* 


business within Connecticut including manu- 

facturing, mercantile, banking and insurance 
activities, must face new and, in some respects, 
unusual statutes in preparing their Connecticut fran- 
chise tax returns. These laws were among the rec- 
ommendations made to the legislature after an 
intensive study of the State’s tax structure by the 
Special Tax Commission, appointed by Governor 
Cross. The Commission presented an integrated 
and balanced tax program but, due to the limited 
time for consideration and to the inherent difficulties 
of the subject, the legislature overlooked the rela- 
tionship of several of the proposals ; it flatly rejected 
some, passed others, and, again, deferred action on 
still others until some future time. Of its own ini- 
tiative it passed a law revising the basis for taxing 
railroads and railways. 


a ae engaged in miscellaneous 


In Connecticut corporations might be grouped for 
{ax purposes into three classes: (1) transportation 
and communication (2) insurance and (3) miscella- 
neous business. Included in the first group are rail- 
ways, motor bus carriers, express, telephone, tele- 
graph and cable companies; in the second are 
insurance companies of all kinds; in the third are 
banks, both commercial and savings, other financial 
institutions such as investment companies and sav- 
ings and loan associations, manufacturing, mercan- 
tile and certain other public utilities not included 
in the first group. It can be readily seen that from 
the number of taxpayers affected, both within and 
outside the state, the taxation of miscellaneous busi- 
ness corporations holds by far the widest interest. 
This discussion will, therefore, be devoted for the 
most part to an explanation of the new statutes cov- 
ering the taxation of this important corporate group. 

First, however, let us examine the statutes with 
respect to the first two classes of companies above 
mentioned for changes which have taken place in 
the method of taxation. We note that, in the case 
of transportation and communication companies, 
Connecticut has for a number of years imposed a 


_* Assistant Professor of Finance, New York University and member 
f Special Connecticut Tax Commission. 


Corporate Taxation 


tax on the gross earnings varying from 2 per cent to 
4 per cent according to the following tabulation : 


Steam and electric railroads 3Y% 
Street railways ..... eT 3. % 
Motor bus companies 3 % 
Private car companies 3 % 
Telegraph and cable companies 4% 
Express companies . . 2 % 


The taxes imposed upon gross earnings were in- 
tended as a substitute for taxes on operating prop- 
erty. The property offset varied; in the case of 
railways, express companies and car companies it 
included real and personal property and in the other 

cases, only personal property. With the exception 
of railroads and bus companies, the tax on the above 
group of corporations remains substantially un- 
changed. The Special Tax Commission found that 
the gross receipts basis had proved reasonably satis- 
factory and recommended no change for the present. 
While the basis and rate of taxation on motor bus 
carriers remain the same as before the real estate 
used in the business of transportation situated in the 
various municipalities, and formerly exempted from 
local property taxes, has been made subject to tax. 
The personal property used in business (busses, etc.) 
remains exempt from local property taxes. 


The New Methods of Taxing Railroads 
and Insurance Companies 


HE legislature of its own accord changed the 

method of taxation of railroads from the gross 
receipts to a so-called “gross-net” basis. Under the 
new law the rate of tax on gross earnings will de- 
pend upon the ratio of their net railway operating 
income to gross earnings. If the railroad has no net 
railway operating income or if it is not in excess of 
8 per cent of gross earnings, the rate of tax will be 
2 per cent of gross earnings. As the ratio of net rail- 
way operating income to gross earnings increases 
the rate will increase on the following basis: when net 
railway operating income is in excess of 8 per cent 
but not in excess of 10 per cent of gross earnings, the 
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rate shall be 2/4 per cent of gross earnings ; when in 
excess of 10 ae cent but not in excess of 12 per cent, 
the rate shall be 2% per cent; when in excess of 12 
per cent but not in excess of 14 per cent, the rate shall 
be 234 per cent; when in excess of 14 per cent but 
not in excess of 16 per cent, the rate shall be 3 per 
cent; when in excess of 16 per cent but not in excess 
of 18 per cent, the rate shall be 314 per cent; finally 
when the net railway operating income exceeds 18 
per cent of gross earnings, the rate shall be 3% per 
cent of such gross earnings. These railroad taxes 
are in lieu of all taxes on real and personal property 
used in the railway business; furthermore, an offset 
is granted against this state tax for any real estate 
taxes paid to municipalities for property not used 
for railway purposes. It will be seen from the above 
schedule of tax rates that the highest rate under the 
new law can never be more than the rate under the 
old law, which was 3% per cent flat, on gross earn- 
ings; a substantial loss in revenue to the state for 
the coming year at least is, therefore, probable. 
The tax on insurance corporations represents a 
change in law worthy of special discussion. Revenue 
from this source is important to Connecticut, the 
home of so many insurance corporations. Insurance 
companies in this state may be classified for tax 
purposes into (1) alien companies, those chartered 
by a foreign country, (2) foreign companies, those 
chartered by other states, and (3) domestic com- 
panies, those chartered by the State of Connecticut ; 
this last class may be subdivided into (a) mutual 
companies and (b) stock companies. Under the 
former law an alien company was taxable at the 
rate of 2 per cent on its Connecticut premium collec- 
tions with certain adjustments for reinsurance ceded 
to other companies. A foreign company paid the 
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same taxes to this state as a Connecticut company 
was charged by the domiciliary state of the foreign 
company. No change was made by the legislature 
in the taxation of alien or foreign companies and 
the basis above described continues in effect. The 
new statute affects only domestic companies. 


Domestic mutual companies were in the past 
taxed on their gross receipts of taxable interest divi- 
dends and non-Connecticut rents at the rate of 3 per 
cent. Domestic stock companies, in addition to 
being taxed as mutual companies upon the invest- 
ment income of their participating departments, if 
they had such, were subject to two other taxes based 
upon the market value of their stock on the first of 
October. One tax was at the rate of four mills, but 
subject to reduction by the amount of property taxes 
paid by the company to Connecticut municipalities 
in the preceding year. The second tax was a fran- 
chise tax of two mills with offsets. The taxation of 
domestic companies has been vastly changed. With- 
out doubt a change was needed; the evolution of the 
old taxes on domestic insurance companies was mark- 
edly illogical, unstable and discriminatory; there 
was sound reason for its repeal. 


Under the new statutes domestic insurance com- 
panies, both mutual and stock, are taxable on their 
net premiums and on their investment income. This 
dual basis is supported by the theory that insurance 
companies should pay taxes as business enterprises 
conducted for the benefit of their policyholders or 
stockholders. Also that, as custodians of large ag- 
gregates of property located within the state, they 
should contribute something to the state govern- 
ment for its protection. Experience in other states 
has demonstrated the virtues of a tax on net premi- 
ums; it is stable, easily allocable and, in general, 
represents a fair measure of busi- 
ness activity. Investment income, 
too, is relatively stable and affords 
a simple and, if pyramiding is 
avoided, an equitable means of 
taxing intangible property. 

Each domestic insurance com- 
pany is, therefore, subject to the 
following taxes under the present 
law: 

(1) 2 per cent on net premiums 
received during the calendar year 
next preceding from policies and 
annuities written to insure per 
sons or property in this state. 

(2) 2 per cent of certain inter- 
est and dividends for the calendar 
year next preceding everywhere 
derived on its life business and 6! 
per cent of such income on all its 
business other than life. 

The interest and dividends re 
ceived by a company should be 
first adjusted as provided by stat 
ute. From the total amount of in- 
terest and dividends received by a 
company there should be deducted 
for the purpose, first, all interest 
and dividends received from obli- 
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gations of the Federal Government and from obliga- 
tions or stock of any Federal instrumentality the 
securities of which are exempt from state taxa- 
tion under the federal constitution. Secondly, there 
should be deducted all interest received from obliga- 
tions of this state or the political subdivisions which 
obligations are exempt from state taxation under 
the general statutes or special acts. Thirdly, there 
should be deducted all dividends received from other 
domestic insurance companies taxable under this act. 
Fourthly, there should be deducted that proportion 
of all dividends received from stock of any domestic 
insurance holding company which the income of 
such holding company from stock of domestic insur- 
ance companies bears to the total interest and divi- 
dend income of such holding company. 


This tax is in lieu of all other taxes except local 
real and tangible personal property taxes. As stated 
above, the new law affects only Connecticut com- 
panies; they, however, do not complain that taxes 
have not been increased on the foreign companies. 
In fact the domestic companies are glad to have 
foreign companies treated with consideration in this 
state because Connecticut insurance companies are 
far flung. In many states the tax paid by a Connecti- 
cut company is a reciprocal tax or the same as the 
tax which Connecticut would exact from a foreign 
company operating in Connecticut. Connecticut in- 
surance companies do such a large portion of their 
total business in other states their solicitude for 
foreign companies is readily understandable. 


New Law Taxing Financial and 
Miscellaneous Business Corporations 


INALLY we come to the consideration of the 

new law covering the taxation of financial and 
miscellaneous business corporations ; including com- 
mercial and savings banks, trust companies, finance 
companies, building or savings and loan associa- 
tions. This law is undoubtedly the most important 
of the new tax laws passed. It affects all corpora- 
tions falling within the above classification, domestic 
and foreign, doing business in Connecticut. The tax 
is measured by “net income” of the last preceding 
calendar or fiscal year derived under an unusual 
statutory formula at the rate of 2 per cent. A pro- 
vision for a minimum tax based upon a defined “in- 
vested capital” at the rate of 1 mill per thousand 
dollars increases the tax payable by corporations 
with net losses in most cases over the tax due under 
the prior statute. Banking companies were taxed 
in the past under a law the constitutionality of 
which was in great doubt; they are now grouped 
with other miscellaneous business corporations 
under this new law the constitutionality of which 
has been apparently soundly established. 

The new statute defines gross income the same 
as defined in the Federal corporation net income tax 
law on the last day of the income year plus any 
interest which is excluded from gross income for 
Federal tax purposes. In other words, with the ex- 
ception of the interest item above, gross income on 
the federal and Connecticut returns is the same. 
The form and division of items are also the same. The 
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interest which must be added to the Federal gross 
income to obtain the Connecticut gross income con- 
sists of all the interest shown in schedule J, column 
3, on the Federal return. This schedule is composed 
of interest on Federal, state and municipal securities 
and those of Federal instrumentalities. 


Likewise, with the exception of rent and interest 
paid or accrued, the deductions in the Connecticut 
return are the same as in the Federal return. Rent and 
interest may not be deducted. These two mentioned 
items, however, are important and produce unusual 
effects in the derivation of net income. Corporations 
which trade on the equity, or do business largely on 
borrowed capital, will feel the weight of such a for- 
mula to a greater degree than companies which rest 
on a stock capitalization. No distinction is made 
between short-term and long-term indebtedness, nor 
is the interest on obligations of either class de- 
ductible. Net income under Connecticut law might 
be summed up by defining it as net earnings avail- 
able for contributors of capital whether they be 
creditors or stockholders. 


There are no practical difficulties in computing 
this tax when a corporation’s business is entirely 
within the state. When a corporation, however, does 
business both within and without the state, the prob- 
lem of allocation naturally arises. In the past, ap- 
portionment was accomplished simply on the basis 
of the proportion of tangible assets within the state 
to the total everywhere. Under the new statutes 
certain items of income which may be definitely allo- 
cated either to the state or outside are set up in a 
separate schedule. The remainder of net income is 
apportioned upon a threefold fractional base: (a) 
tangible assets, (b) salaries, wages, etc., paid or 
accrued, and (c) gross receipts from business con- 
ducted. The value established for each of these three 
items applicable within Connecticut must be divided 
by the total amount in each case within and without 
the state ; each quotient will be a decimal percentage. 
These decimal percentages should be added and di- 
vided by three; if, however, only two of the frac- 
tions apply, the sum of the two percentages would 
be divided by two. The final or average percentage 
so derived must next be applied to the net income 
subject to apportionment to obtain net income tax- 
able in Connecticut. The apportioned income plus 
the income entirely segregated as previously ex- 
plained is subject to the rate of 2 per cent. The 
language of the law itself will be useful at this point 
for a detailed understanding of the net income base. 

If the trade or business of the taxpayer shall be carried 
on partly without the state, the business tax shall be 
imposed on a base which reasonably represents the pro- 
portion of the trade or business carried on within the state. 
The allocation of the base of the tax measured by net 
income shall be made on the following basis: (1) Interest, 
dividends, royalties and gains from sales of intangible 
assets, less related expenses, when received by a company 
having its principal place of business within the state, 
shall be allocated to the state and, when received by a 
company having its principal place of business without the 
state shall be allocated without the state; provided when 
it can be clearly established that such income is re- 
ceived in connection with business within the state, such 
income shall be allocated to the state without regard 
to the location of the principal place of business of 
the taxpayer, and a similar rule shall apply to such income 
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received in connection with business without the state; (2) 
Gains from sales or rentals of tangible capital assets held, 
owned or used in connection with the trade or business 
of the taxpayer but not for sale or for rent in the regular 
course of business shall be allocated to the state if the 
property sold or rented be situated in the state prior to 
the sale or during the rental thereof, otherwise such gains 
shall be allocated outside the state; (3) Net income of the 
above classes having been separately allocated and de- 
ducted as above provided, the remainder of the net income 
of the taxpayer shall be allocated and apportioned as 
follows: (a) Such income, when derived from business 
other than the manufacture, sale or use of tangible per- 
sonal or real property, shall be specifically allocated within 
and without the state under rules and regulations of the 
tax commissioner; (b) When derived from the manufac- 
ture, sale or use of tangible personal or real property, the 
portion thereof attributable to business within the state 
shall be determined by means of an allocation fraction to 
be computed as the simple arithmetical mean of three frac- 
tions. The first of these fractions shall represent that 
part of the average monthly fair cash value of the total 
tangible property held and owned by the taxpayer during 
the income year which is held within the state, without 
deduction on account of any incumbrance thereon but ex- 
cluding any property the income of which is separately 
allocated under the foregoing provisions of this act. The 
second fraction shall represent the part of the total wages, 
salaries and other compensation to employees paid by the 
taxpayer during the income year from offices, agencies or 
places of business within the state, provided all such pay- 
ments shall be assigned to the office, agency or place of 
business of the taxpayer at which the employee chiefly 
works or from which he is sent out or with which he is 
chiefly connected. The third fraction shall represent the 
part of the taxpayer’s gross receipts from sales or other 
sources during the income year, excluding any income 
which is specifically allocated under subdivisions (1) and 
(2) of this section, which is assignable to offices, agencies 
or places of business within the state provided such re- 
ceipts shall be assigned to that office, agency or place of 
business at or from which the transactions giving rise 
thereto are chiefly negotiated and executed. 


The Tax on Net Income 


HE tax on net income is payable only in case it 

is greater than the tax computed upon ‘a min- 
imum base. This section is entirely new and requires 
explanation. It does not apply to banks, trust com- 
panies or other financial organizations specified. The 
application of this base upon national banks would 
be in violation of the federal statutes. For reasons 
of equity, it was deemed desirable to eliminate also 
state banks and trust companies the taxation of 
which is not governed by the Federal statutes. The 
purpose of the minimum tax section of the law was 
to impose a higher tax upon those corporations which 
for several years were subject only to a nominal tax 
of ten dollars. The increase in most cases under this 
section will be substantial. The base is the sum of 
issued and outstanding capital stock, surplus, undi- 
vided profits, reserves and interest bearing indebted- 
ness less any deficit carried on the balance sheet and 
less holdings of stock in private corporations. The 
resulting figure represents the minimum taxable 
base upon which a tax of 1 mill per dollar is levied. 
The tax so computed or the tax upon net income, 
whichever is the greater amount, as previously men- 
tioned, represents the tax payable. 

The reserves which should be included in the 
above computation are those which can be reason- 
ably expected to accrue to stockholders. In other 
words, such accounts as reserves for depreciation 
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and bad debts, would be excluded since they are 
essentially reserves set up to appraise properly the 
value of the relating assets. On the other hand, such 
reserves as are set up for contingencies, dividend 
equalization and other surplus reserves, should be 
included. There should be included the par value of 
all bonds, notes and other interest-bearing indebted- 
ness of the corporation outstanding at the end of 
the year, except such indebtedness as is evidenced 
by securities owned by or held in trust for such 
company. The deduction for the holdings of stock 
of private corporations was presumably intended as 
an offset of those corporations subject to Connecticut 
tax but as the law is stated it is not so limited. Thus 
it appears that holdings of stock in any private cor- 
poration whether doing business in the state or not 
is a proper deduction for this purpose. Private cor- 
porations include all corporations other than public 
corporations such as Home Owners’ Loan Corpora- 
tion, Reconstruction Finance Corporation and others 
of governmental origin which have outstanding 
stock. 

Where a business corporation is doing business 
both within and without the state, the minimum 
base also is apportionable. The apportionment is 
accomplished by the fraction representing the pro- 
portion which the value of tangible and intangible 
assets within Connecticut bears to the total value 
of such items wherever located. It should be noted 
that the value of stock of private corporations held 
as an asset should not be included among the intan- 
gible assets in the above formula. 

For the purpose of segregating the assets, it is 
proper to consider that all tangible assets shall be 
segregated to the point where located. In the case 
of intangibles, however, the law deems that they 
have a situs within the state unless it can be estab- 
lished that some assets are held in connection with 
business outside the state. A similar rule applies to 
intangible assets of a foreign. corporation having its 
principal place of business in another state. The 
values of the assets for the purpose of the minimum 
tax allocation should be the values as they appear 
on the taxpayer’s books. 


Determination of Business Carried 
on Outside the State 


HETHER or not a domestic corporation is 

carrying on business outside the state is likely 
to be decided upon a question of fact. Ordinarily, 
a domestic corporation will not be deemed to be 
carrying on business outside of the state for the 
purpose of the law unless such corporation main- 
tains a bona fide office, store, factory or other regularly 
established place of business outside of Connecticut ; 
such a business will be classified as entirely within 
the state. The mere sending of an agent to another 
state to solicit or to take orders will not in itself be 
evidence of doing business outside the state. Hi, 
however, its business is done in such a way that the 
corporation is taxable on its activities by the tax 
laws of another state or country, the presumption 

(Continued on page 191) 
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Some Effects 
of the Social 
Security 
Taxes 





HE small so-called close corporation in which 
[tite owners of the capital stock are also the 

officers has been dealt a hard blow by the en- 
actment of the Federal Social Security Act, because 
of the difference in the way in which the three new 
taxes levied under the Act affect corporations and 
partnerships. To make clear its application in this 
respect it is necessary first to describe briefly the 
new taxes. . 

Title VIII of the Act levies two types of taxes 
an income tax on employees and an excise tax on 
employers. Contrary to common opinion, the Act 
makes no specific allocation of the proceeds from 
the taxes to funds to finance benefits under the Act. 
It seems, however, that the taxes imposed by Title 
VIII will provide indirectly for payment of the old- 
age benefits under Title Il of the Act. 


The income tax on employees is to be paid on the 
wages of every individual—that is, wages with re- 
spect toemployment. The terms, “wages” and “em- 
ployment,” are defined in Section 811 of Title VIII. 
The definition of employment excludes agricultural 
labor, domestic servants in a private home, casual 
labor not in the course of an employer’s trade or 
business, service performed by an individual who 
has attained the age of sixty-five, services performed 
in the employ of the Federal Government, state and 
local governments, and organizations operated ex- 
clusively for religious, charitable, scientific, literary 
or educational purposes, etc. Wages do not include 
remuneration in excess of $3,000 annually. 

The income tax on employees under Title VIII, 
which is payable by the employer but deductible 
from wages, becomes operative for the first time in 
1937 at the rate of 1 per cent and increases % per 
cent every three years to a maximum of 3 per cent 
after December 31, 1948. In deducting the em- 
ployees’ income tax from their wages, the employer 
acts in the capacity of a withholding agent for the 
collection of the tax. 


The excise tax on employers is based on wages as 
defined in Section 811 with respect to employment 
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Partnerships Have Impor- 
tant Advantages in Tax 
Liability over Small Close- 
ly-Owned Corporations 
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as defined in the same section. The rates are the 
same and apply to the same years as the income tax 
on employees. 

The tax under Title IX, which became operative 
on January 1, 1936, is a tax on every employer of 
eight or more persons, on the basis of wages with 
respect to employment, as the terms “wages,” “em- 
ployer,” and “employment” are defined in Section 
907. Employment under this section has the same 
exemptions as under Section 811 except that casual 
labor and services of any person over 65 years of 
age are not mentioned as exempt, and service per- 
formed by an individual in the employ of his son, 
daughter or spouse, or service performed by a child 
under the age of 21 in the employ of his parent, are 
added to the list of exempt employment. In addi- 
tion, no limit is placed on the amount of remunera- 
tion subject to the tax. 


Possible Corporate Tax 
Over 6 Per Cent 


CCORDINGLY, if the law is held to be valid, 
the three types of taxes, after December 31, 


* 1948 will aggregate 9 per cent. For the general cor- 


poration the maximum tax liability from its income 
after December 31, 1948 will be 6 per cent, but for 
the “close corporation” the combined rate in effect 
will be higher, because the term “employee” includes 
an officer of a corporation (Section 1101 of Title XI) 
and the corporate entity and the officers are in many 
instances identical. But for the limitation of $3,000 
as wages, on which the income tax on employees 
under Title VIII is imposed, the combined maxi- 
mum rate on corporations of the latter type would 
in effect be 9 per cent. 

On the other hand, under partnership organiza- 
tion, none of the compensation of the partners is 
taxable as wages. Drawings or salaries of partners 
will probably be held to be a distribution of profit 
and not wages (Leo Schwartz v. Commissioner, 7 
BTA 223; Estate of Tilton, 8 BTA 914, G. C. M. 6582, 
VIII-2 CB 200; also Hearings Before Senate Finance 
Committee, p. 239). 
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As stated previously, the tax under Title IX ap- 
plies to wages without limit in amount so that, when 
the maximum rates are in effect, a small corporation 
in which the officers are the sole stockholders will 
be subject to a tax (not payable if it were a partner- 
ship) to the extent of 6 per cent on $3,000 of the 
income paid to each of its officers under Title VIII, 
as well as 3 per cent under Title IX on total income 
paid to its officers. 


Furthermore, a corporation with eight employees, 
composed of three salaried officers and five other 
employees, would be subject to tax under Title IX 
of the Act. The same business operated as a part- 
nership would have only five employees and would 
therefore be entirely free from tax under the above 
title. The saving in this case would be as high as 
3 per cent on the wages of the five employees as well 
as on the wages of the three partners. 





Court Decisions 


Supreme Court 


Basis for Gain or Loss on Sale of Stock Received in a 
Reorganization.—Where a stockholder receives shares of 
stock in another corporation, pursuant to a plan of reor- 
ganization, without surrender of its original shares, and 
thereafter (here, in 1926) sells the original shares, the gain 
or loss on the shares sold should be computed by allocating 
the basis of the shares originally held between those shares 
and the shares acquired in the reorganization, in propor- 
tion to the value of each stock at the date of reorganization, 
even though the basis thus allocated to the new shares 
exceeds their fair market value at the time of the reorgani- 
zation. The contention that the amendment of the Regu- 
lations in 1929, deleting the limitation of the basis of the 
new shares to their fair market value at the time of their 
receipt is retroactive, is held to be without merit. The 
Court holds that the original regulation was unreasonable 
and invalid. “Since the original regulation could not be 
applied, the amended regulation in effect became the pri- 
mary and controlling rule in respect of the situation pre- 
sented. It pointed the way, for the first time, for correctly 
applying the antecedent statute to a situation which arose 
under the statute.”—U. S. Supreme Court in Manhattan Gen- 
eral Equipment Company v. Commissioner of Internal Rev- 
enue; Collier Service Corporation, formerly Broadway Subway 
Advertising Co., Inc. v. Commissioner of Internal Revenue. 
Nos. 226 and 227. 

Affirming Circuit Court of Appeals, Second Circuit, 76 
Fed. (2d) 892, which affirmed the decision of the Board 
of Tax Appeals, 29 BTA 395. 


Appellate and Lower Courts 


Affiliated Corporations.—Affiliation is denied as to two 
Illinois corporations for fiscal years ended March 31, 1930, 
and 1931. Under the Constitution and statutes of Illinois, 
all stockholders of an Illinois corporation are entitled to 
vote in all elections for directors. The preferred stock 
of one of the two corporations here involved, issued sub- 
ject to a provision that it “shall have no voting power, 
except that if said dividends shall not be paid within one 
year after the expiration of any fiscal year’ may not be 
considered “nonvoting stock” within the purview of sec- 
tion 141 of the Revenue Act of 1928, even though dividends 
are not in default. “Inasmuch as 95 per cent of the voting 
stock was not owned by the claimed parent organization, 
affiliation did not exist under the statute.” Dissenting 
opinion filed.—U. S. Circuit Court of Appeals, Sixth Cir- 
cuit, in The Rudolph Wurlitzer Company v. Commissioner of 
Internal Revenue; The Wurlitzer Grand Piano Company wv. 
Commissioner of Internal Revenue. Nos. 6793-6794. 

Decision of Board of Tax Appeals, 29 BTA 443, affirmed. 


Basis for Determining Gain or Loss on Stock Acquired 
by Gift—Under the provisions of Section 113 (a) (2) of 
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Apart from the Social Security Act, the other tax- 
ing acts also favor the individual or partnership over 
the corporation. The corporation pays a Federal 
capital stock tax and a Federal excess profits tax. 
The corporation pays an income tax starting at 12! 
per cent with no exemptions. Individuals pay a 
normal income tax of 4 per cent with specific exemp- 
tions of $1,000 or $2,500, and credits of $400 for each 
dependent. 

Therefore, small corporate owners should care- 
fully consider the advisability of changing to a part- 
nership form of organization. The advantages that 
a corporation otherwise afford are likely, in the case 
of many small closely owned corporate organiza- 
tions, to be considerably outweighed by the cost of 
these new taxes to be borne by the corporate entity 
under the Social Security Act. 








the Revenue Act of 1928, the basis for determining gain 
or loss on the sale of stock acquired by gift after De- 
cember 31, 1920, from a person who also acquired owner- 
ship by gift, is the cost or March 1, 1913, value of the stock 
to the last preceding owner by whom it was not acquired 
by gift. It is immaterial that the Commissioner had de- 
termined for Federal estate tax purposes that the stock 
was property transferred in contemplation of death, and 
subjected the stock to estate tax. The legislative history 
of the statutory provisions indicates that this fact does 
not change the basis in the hands of petitioner to the value 
when so transferred in contemplation of death—uU. S. 
Circuit Court of Appeals, Sixth Circuit, in Helene V. B. 
Wurlitzer v. Guy T. Helvering, Commissioner of Internal 
Revenue. No. 6795. 


Decision of Board of Tax Appeals, 29 BTA 658, affirmed. 


Basis for Gain or Loss on Sale of Preferred Stock on 
Which Dividends Had Been Paid in Common Stock.—In 
determining the profit on the sale of preferred stock in 
1930, as to which in 1925, 1926, 1927, and 1928 dividends 
were paid in shares of common stock of the same corpora- 
tion, such dividends being held to be “stock dividends,” 
the cost is to be apportioned between the preferred stock 
and the common stock so received, in proportion to their 
respective values. Dissenting opinion filed —vU. S. Circuit 
Court of Appeals, Ninth Circuit, in Commissioner of Inter- 
nal Revenue v. Corrine S. Koshland. No. 7724. 

Unpublished memorandum opinion of Board of Tax Ap- 
peals reversed. 


Capitai Gain—Business Expense.—Amount received by 
the taxpayer in 1929 from the sale of mineral interests 
which he had owned for more than two years represented 
capital gain and not ordinary income. Before the Board 
of Tax Appeals, the taxpayer stated that in his 1929 return 
he erroneously designated the amount in question as hav- 
ing been received from “oil royalty,” whereas it was re- 
ceived from several mineral deeds transferring to various 
persons fractional “interests in and to all of the oil, gas, 
and other minerals in and under and that may be produced 
from the following described lands,” etc. The taxpayer 
continued to own the fee to the land. 

Payment in 1929 by taxpayer of a judgment for liability 
for death of another resulting from the driving by the tax- 
payer of his automobile was deductible as a business ex- 
pense. “The test laid down by the Supreme Court [in 
Kornhauser v. U. S., 276 U. S. 145] is whether the litigation 
is directly connected with or proximately resulted from 
the business. * * * in its summary disposition of this 
claim, the Board found that the damages resulted from 
his ‘negligent’ driving of the car [at night to Ardmore 
110 miles away to procure the prompt services of a laborer 
to do some cement work in the floor of a building of which 
he was the owner and lessor]. * * * While the burden 
before the Board was upon Anderson to overcome the 
Commissioner’s ruling, the Board, by finding the damage 


(Continued on page 179) 
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RETROSPECTIVE TAX LAWS 


Ralph R. Neuhoff, Member of the St. Louis, 
Missouri Bar 


21 St. Louis Law Review, December, 1935, 
p. 1-11 


It is the purpose of this article to_con- 
sider the cases in which the Supreme Court 
of the United States has either upheld or 
overthrown tax laws having retrospective 
operation and to deduce if possible a theory 
on which the various cases can be recon- 
ciled. It has been held that a gift tax 
cannot be retroactively applied to a gift 
inter vivos made after the enactment of a 
gift tax law was practically assured, and 
yet Congress had been allowed to make 
an income tax act applicable to income of a 
year already closed. The only provisions 
in the Federal Constitution specifically re- 
ferring to retroactivity are those forbidding 
ex post facto laws, but these have been con- 
strued to apply only to criminal and penal 
laws. 

The validity of a retrospective Federal 
or state tax law may be reduced to the 
question of whether it operates to deprive 
the taxpayer of his property without due 
process of law. The cases that have been 
decided are not uniform. The one doctrine 
that might be deduced from them is: 
Retroactive application of a tax law is per- 
mitted only where it would not operate un- 
fairly by attaching consequences to an act 
by a taxpayer which he could not reason- 
ably have foreseen. The portion of the 
doctrine with respect to unforeseen conse- 
quences is of some practical value and at 
all events considerable cogitation has not 
evolved any better test. 

Blodgett v. Holden, (1927) 275 U. S. 142, 
involved gifts made on January 2, 1924 and 
attempted to be taxed by a law which had 
not even come before Congress at that 
time. The court said: 

“As to gifts which Blodgett made during January, 
1924, we think the challenged enactment is arbitrary 
and for that reason invalid. It seems wholly unrea- 
sonable that one who, in entire good faith and 
without the slightest premonition of such conse- 
quences, made absolute disposition of his property 


by gifts should therefore be required to pay a charge 
tor so doing.” 


But in Untermyer v. Anderson, (1928) 276 
U. S. 440, 72 L. Ed. 645, the gift was made 
three months after the gift tax provisions 
were presented for the consideration of 
Congress. The bill actually became a law 
ten days after the gift was consummated. 
This taxpayer had a premonition of the 
tax when he made his gift, yet the tax was 
held invalid as applied “to bona fide gifts 
not made in anticipation of death and fully 
consummated prior to June 2, 1924.” The 
fact that the gift was made while the tax- 
ing act was in the last stage of progress 
through Congress was referred to and held 
immaterial on the ground that any other 
view would present insuperable operating 
difficulties. 


The element of unfairness in applying 
the tax retroactively to gifts of the class 
of Untermyer v. Anderson is largely created 
by a process of argument, viz., it would be 
unfair to tax gifts made so long before the 
enactment of the tax law that the donor 
could not in fact have reasonably antici- 
pated a tax when he made the gift and for 
reasons of convenience of administration 
all gifts made before the actual passage of 
the tax law are grouped in the exempt class 
because it is too hard to distinguish be- 
tween various degrees of warning which a 
donor may have received as the law pro- 
gressed through Congress. It will not do 
to say that the taxpayer is entitled to defi- 
nitely know that amount of the tax which 
will be entailed by a particular act, and 
that it would be “unfair” otherwise, because 
this would apply to a retroactive change of 
rate on a transaction which is taxable at 
some rate when entered into. This class 
of retroactive laws is permissible. 


In Nichols v. Collidge, 274 U. S. 531, 
transfers had been made in 1907 and in 
1919 the Revenue Act was passed including 
in the gross estate the value at the death 
of decedent of all property “to the extent 
of any interest therein of which the dece- 
dent has at any time made a transfer, or 
with respect to which he has at any time 
created a trust, in contemplation of or in- 
tended to take effect in possession or en- 
joyment at or after his death (whether 
such transfer or trust is made or created 
before or after the passage of this act) ex- 
cept in case of a bona fide sale for a fair 
consideration in money or money’s worth.” 
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The court held the tax not applicable to 
these transfers, the statute being arbitrary, 
capricious and amounting to confiscation 
of such transfers. 


In Coolidge v. Long (1931), 282 U. S. 582, 
the question was whether retroactive appli- 
cation to remainders already vested before 
the passage of the act was repugnant to 
due process of law under the Fourteenth 
Amendment and the contract clause of the 
Constitution, and it was held that it was. 
Mr. Justice Roberts dissented. 


In Milliken v. United States, (1931) 283 
U. S. 15, gifts had been made by decedent 
in December 1916 while the Revenue Act 
of 1916 was in effect and admittedly were 
made “in contemplation of death.” The 
Act of 1918 imposed higher rates than-the 
earlier one. But the court held that it, 
the Act of 1918, could apply retroactively 
— was due process of law. The court 
said: 


“Not only was the decedent left in no uncertainty 
that the gift he was then making was subject to 
the provisions of the existing statute, but in view 
of its well understood purpose he should be regarded 
as taking his chances of any increase in the tax 
burden which might result from carrying out the 
established policy of taxation under which substi- 
tutes for testamentary gifts were classed and taxed 
with them.” 

Saltonstall v. Saltonstall, (1928) 276 U. S. 
260 dealt with an inheritance tax on prop- 
erty conveyed by decedent in his lifetime 
by a revocable trust. Between 1905 and 
1907 Brooks transferred certain property 
in trust with power to change reserved. 
He did make a number of changes. In 
1909 and 1916 amendments were made to 
the Massachusetts taxing statute to include 
these transfers. Brooks died in 1920. The 
tax was held not retroactive because the 
thing taxed is the succession. This is con- 
sistent with the “fairness” principle because 
the power of the settlor to revoke the trust 
renders it fair to tax the transfer. 

In Chase National Bank v. United States, 
(1929) 278 U. S. 327, the court considered 
that where a decedent retains a legal inter- 
est in life insurance policies which gave 
him the power of disposition of them and 
their proceeds, the taxable transfer occurs 
at the date of the decedent’s death. If this 
be so, it would be immaterial that the poli- 
cies were taken out prior to the passage of 
the law, and so held Reinecke v. Northern 
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Trust Co., (1929) 278 U.S. 339. This shows 
that in cases where the transfer occurs at 
death, when a power to revoke termi- 
nates, it is not material when the revocable 
situation was created, be it a trust or a life 
insurance policy with the retained powers. 












































A general power of appointment resem- 
bles a revocable trust in this, that the 
donee of the power has a right which is 
tantamount to ownership and accordingly 
there is nothing “unfair” in applying a tax 
to the exercise (or even the non-exercise) 
of the power even though the tax is im- 
posed by a law enacted after the power is 
vested in the donee of the power. After 
the law is enacted, the donee of the power 
has a chance to exercise his choice and is 
not taken by surprise. The Federal Gov- 
ernment has not attempted to tax a non- 


exercise, but on principle the ruling- would 
be the same. 

























































































In Gwinn v. Commissioner, 
U. S. 224, the decedent and her son re- 
ceived property in joint tenancy in 1915. 
The decedent’s interest was subjected to 
the federal estate tax under the Revenue 
Act of June 2, 1924. The court said that 
the rights of the possible survivor were not 
irrevocably fixed in 1915, because the joint 
estate might have been terminated by vol- 
untary conveyance by either party, through 
proceedings for partition or by an involun- 
tary alienation under an execution. There- 
fore the death was held to be the 
“generating source” of accessions of property 
rights that could be taxed by a law enacted 
after the joint tenancy was created. 


Griswold v. Helvering, (1933) 290 U. S. 
56, presented the questions as regards an 
estate by entirety which had been created 
in 1909 and the tax imposed under the 
Revenue Act of 1921. The court said: 


“Under the statute the death of decedent is the 
event in respect of which the tax is laid. It is the 
existence of the joint tenancy at the time, and not 
its creation at the earlier date, which furnishes the 
basis for the tax. By the judgment under review, 
only half of the value, that is to say, the value of 
decedent’s interest, has been included, leaving the 
survivor’s interest unaffected. After the creation of 
the joint tenancy, and until his death, decedent re- 
tained his interest in, and control over, half of the 
property. Cessation of that interest and control at 
death presented the proper occasion for the imposi- 
tion of a tax. ‘ The statute as applied does 
not lay a tax in respect of an event already past, 
but in respect of one yet to happen.” 




































































































































































































































































The court did not treat this statute as 
retroactive, but had it done so, the fairness 
of the tax would seem to depend upon the 
power of the tenants by the entirety to 


alter their situation after the statute was 
enacted. 


















































A different view is taken as to income 
taxation and there is no objection to retro- 
active income tax laws where the income 
is fairly recent. This may be due to the 
supposition that a person will obtain what 
income he can regardless of the obligation 
to pay an income tax on it. 


















































The “fairness” principle receives a rather 
severe test in the case of Burnet v. Wells, 
(1933) 289 U. S. 670. Here an irrevocable 
trust had been created for the purpose of 
paying premiums on insurance on the life 
of the donor and the beneficiaries were 
members of donor’s family. The question 
was whether the income from the trust 
could be included in donor’s income for 
purposes of the federal income tax, and it 
was held that it could. The premiums on 
the insurance were deemed “personal ex- 
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penses” of the donor and it was thought 
not to be unfair to tax him on the income 
devoted to their payment, although this 
was done by a law passed after the trust 
was created. 


From the foregoing it would appear that 
the decided cases are in harmony with the 
doctrine that a tax can be retroactive only 
when it does not thereby attach conse- 
quences to an act which the taxpayer could 
not reasonably have foreseen, but this doc- 
trine leaves considerable room for inter- 
pretation as to what consequences should 


have been anticipated by the taxpayer from 
a particular act. 


RECENT CHAIN STORE TAXES 
BASED ON VOLUME 
OF BUSINESS 


45 Yale Law Journal, December, 1935, 
p. 314-324 


Anti-chain store sentiment has given rise 
to many discriminatory tax measures with- 
in the past few years. The Supreme Court 
has upheld the Indiana statute imposing a 
graduated tax according to the number of 
stores under one management, but invali- 
dated the Kentucky statute taxing on a 
percentage of gross sales, graduating that 
according to the volume thereof. 


There are still other statutes, the validity 
of which has not been passed upon as yet, 
which may be classified into three groups. 
The Iowa statute represents one class, 
graduating the tax according to the num- 
ber of stores under one management and 
also exacting a specified amount based on 
the combined gross receipts from all stores 
under one management, provided there are 
two or more. Independents are not in- 
cluded. The second type, exemplified by 
the Florida statute, imposes a specific sum 
per store graduated according to the num- 
ber, but as the length of the chain in- 
creases, the tax enacted for each store 
grows larger, whereas under the Indiana 
law, as the chain is increased, the tax is 
increased only as applied to the particular 
stores which lengthen the chain. The 
Florida statute also imposes a tax on each 
class of retailers, according to the number 
of stores operated, based on a graduated 
percentage of gross receipts. The third 
type classifies retailers according to the 
number of stores operated, and a member 
of any one class must pay a minimum spe- 
cific sum for his gross sales up to $1,000, 
and an additional sum for each additional 
$1,000 of gross sales, the amounts of these 
being graduated with classes. The addi- 
tional sums do not grow larger as total 


gross sales increase, but remain constant 
in amount. 


These somewhat hybrid statutes seem- 
ingly attempt to avoid some of the harsh 
results of the Indiana law, by basing the 
tax partially on the volume of business 
done. Their effect as between two chains 
of equal length is, of course, to tax more 
heavily the chain doing the larger volume 
of business, which presumably enjoys 
greater benefits, and is better able to bear 
the burden. And in achieving this result, 
they have the further effect of discriminat- 
ing more heavily against the longer chains 
in favor of independents and shorter chains. 
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Do these taxes contravene the equal pro. 
tection clause of the constitution and do 
they fall within the requirements of due 
process of law contained in both the fed. 
eral and state constitutions ? 


Considering the Iowa type of statute 
first, it appears that the first schedule there- 
under, graduating the tax according to th 
number of stores operated, satisfies the re- 
quirements of equal protection for it adopts 
the same classification as the Indiana stat. 
ute which was upheld in Indiana Board of 
Tax Commissioners v. Jackson, 283 U. § 
527 (1931). However, the second schedule. 
wherein the rate increases so rapidly that 
in terms of percentages it tends to increase 
as gross receipts increase, thus being simi- 
lar to the Kentucky statute held bad in 
Stewart Dry Goods Co. v. Lewis, 294 U.§ 
550 (1935), may be declared void. 


The first schedule of the Florida statute 
would likewise be upheld, notwithstanding 
the fact that it graduates on a different plan 
from the others. But the second schedule 
raises two questions, 7. ¢., whether a proper 
classification is made, and whether the 
members of each class are similarly treated. 
If the tax be construed as being on the 
privilege of doing business, the classifica- 
tion in this schedule, graduated according 
to the number of stores in a single chain, 
seems valid under the Jackson case. If dif- 
ferences between chains of varying lengths 
are sufficient to justify graduating the 
amount of a tax which exacts a specific 
sum per store, they should likewise justify 
graduating the percentage rate of a gross 
receipts tax. If this classification be 
deemed valid, although it discriminates 
against the longer chains, there is little 
basis for arguing that the law violates the 
equal protection clause. The same flat rate 
is applied to all retailers within any one 
classification, and revenue measures im- 
posing a tax on the privilege of doing busi- 
ness, measured by a flat rate applied to 
gross sales or gross receipts, have uni- 
formly been sustained, both where the same 
flat rate was applied to all those taxed, 
and where different flat rates were applied 
to different types of business, although un- 
der such a tax, more is exacted from those 
receiving a large gross income than from 
those receiving a smaller one. 


The third type of tax gives rise to the 
same questions as those just discussed, but 
under similar arguments, it would seem 
that it does not deny equal protection be- 
tween members of the same class. 


The question of due process under thie 
federal constitution will probably not bar 
these tax measures, although the result in 
each case is to impose a much heavier 
burden on the longer chains and may well 
drive some of them out of business. The 
Court has consistently refused to strike 
down a state revenue measure as violating 
the federal constitution because it is con- 
fiscatory in amount, although it may do so 
if it appears that the tax is for other than 
revenue purposes. It is unlikely that the 
Court will bring these taxes under the lat- 
ter qualification. However, the same ques- 
tion under the state constitutions will not 
be so easily answered. The Court would 
not uphold any act which the state courts 
would declare void. Therefore, it is up 
to the chains to show that the taxes violate 
the standards set by the state courts. 
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Some think that the Indiana type of stat- 
ute is the limit to which chain store taxa- 
tion should be allowed. In so far as these 
present statutes follow it and stay within 
the bounds established by it, it seems likely 
that they may be held to be constitutional. 
3ut when their deviations are brought be- 
fore the Court, just how it will turn is too 
dificult to attempt to forecast. 


















CASE COMMENTS 


Municipal Corporations—Action by the 
the City of Indianapolis to enjoin the 
Auditor and Treasurer of Marion County 
from reducing the tax levy of the city as 
ordered by the State Board of Tax Commis- 
sioners upon an appeal to said commission 
pursuant to the provision of Sec. 200 of 

c. 95 of the Acts of 1927. The complaint 
yl that the action of the Board in mak- 
ing said reduction is illegal and void in that 
the section of the act in question is un- 
constitutional, both as to giving the state 
board authority over municipal activities 
in regard to those matters affecting the 
inhabitants in that community, and as au- 
thorizing such state board to exercise both 
legislative and judicial power in matters of 





























taxation. The cause was tried by the Su- 
perior Court of Marion County and judg- 
ment rendered enjoining the appellees from 
extending upon the tax duplicates the re- 
duced levy. Held, judgment reversed. 
The General Assembly, in enacting tax 
laws, has authority to reserve a check upon 
municipalities levying taxes and assess- 
ments and to lodge supervisory control in 
a state administrative board. Dunn v. City 
of Indianapolis (1935), 196 N. E. 528. Ap- 
proved in Ind. L. J., December, 1935, p. 189. 


Realization of Income—Taxpayer leased 
land for 21 years, granting an option to 
renew on the same rental basis for three like 
terms, contingent upon lessee’s erecting a 
new building, title to which was to vest 
immediately in the lessor. The rent was 
to be adjusted periodically on the basis of 
fair market value of the land, considered 
as vacant and unimproved. The lessee 
completed a building in 1931, with an esti- 
mated life of 40 years. The lessor failed 
to file any income from this source, and 
the Commissioner added as income for 
1931, an aliquot share of the estimated de- 
preciated value of the building at the ex- 
piration of the lease, under article 63 of 
Treasury Regulation 74. On appeal from 
an order of the Board of Tax Appeals sus- 
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taining the Commissioner, /ield, reversed 
and deficiency expunged. The regulation 
is invalid since the lessor realizes no in- 
come until the land is sold. The value re- 
ceived is not embodied in something 
separately disposable, but is so merged in 
the land as to become financially a part of 
it, similar to mere appreciation in value 
of unimproved real estate. Hewitt Realty 
Co. v. Commissioner of Internal Revenue, 76 
F. (2d) 880 (C. C. A. 2d, 1935). Criticized 
in Colo. L. Rev., December, 1935, p. 1320. 


Value of Stock—Donor, a resident of 
Pennsylvania, purchased some stock for 
the sum of $7,428.46. She gave the stock 
to her son who lived in Milwaukee on 
March 6, 1930 and he sold it for $25,908.30 
on the next day. The entire increase in 
value had occurred while the stock was in 
the donor’s hands in Pennsylvania. The 
increase in value was taxed by Wisconsin 
as income of the donee. Held: Whatever 
income there was in the transaction, arose 
in Pennsylvania and therefore was outside 
the jurisdiction of the Wisconsin tax laws. 
What the donee received was capital and 
not income, within the constitutional mean- 
ing of that word. Appeal of Siesel, 259 
N. W. 839 (Wis., 1935). Criticized in Wis. 
L.. Rev., December, 1935, p. 121. 














Significant Decisions 


of the Board of Tax Appeals 


Basis for Computing Gain or Loss on Property Acquired 
by General Devise Under a Will.—By his mother’s will the 
petitioner was bequeathed a contingent interest in one-half 
of her residuary estate which vested in him upon the 
death of the testatrix’ grandson, without issue, on Septem- 
ber 23, 1928. The property then consisted of shares of 
stock held in trust under a trust created by the grandson 
for the benefit of himself and his wife with remainder 
over to her appointees or relatives. Upon the grandson’s 
death the petitioner and the grandson’s widow made ad- 
verse claims to the property and suit was entered by the 
petitioner to quiet title. On July 1, 1929, before termina- 
tion of the suit, the petitioner, the grandson’s widow, and 
the trust company acting as trustee, entered into a settle- 
ment agreement which provided for a certain disposition 
of the property when and if the court should enter its 
decree quieting title, and a certain other disposition upon 
failure of the court to do so. On November 23, 1929, the 
court entered its decree quieting title and soon thereafter 
the petitioner’s portion of the property under the settle- 
ment agreement was distributed to him. Held, that No- 
vember 23, 1929, was the date of the distribution of the 
property to the petitioner; that the total amount so dis- 
tributed to him constituted his inheritance from his 
mother’s estate; and that he neither realized a gain nor 
sustained a loss on the sale of a portion of the property 
by the trust company prior to the date of distribution.— 
Harwood Robbins v. Commissioner, Dec. 9197 [CCH]; 
Docket No. 67076. 


Depreciation Deduction.—The Commissioner raised an 
affirmative issue and claimed increased deficiencies on the 
ground that the petitioner was not entitled to deductions 
for depreciation which were allowed in determining the 
deficiencies. The petitioner was a lessee and was not en- 
titled to the deductions. However, the deductions for de- 
preciation were claimed on a consolidated return. There 
was affiliation between the petitioner, the lessee, and the 
lessors through complete stock ownership. Since it does 
not appear that the lessors were not entitled to the de- 
ductions, the Commissioner has failed to show that the 
deficiencies should be increased. “The evidence does not 
go so far as to show that the lessors were not entitled 
to some deduction for depreciation.”—Terminal Railroad 
Association of St. Louis v. Commissioner, Dec. 9202 [CCH]; 
Docket Nos. 49832, 53429, 63699. 


Arundell dissents, with opinion to the effect that “The 
petitioner did not contend originally and does not con- 
tend in these proceedings that the lessor is entitled to 
depreciation and in view of the decisions in Georgia Railway 
& Electric Co. v. Commissioner, 77 Fed. (2d) 897 and Com- 
missioner v. Terre Haute Electric Co., 67 Fed. (2d) 697, it 
would seem at least doubtful whether the lessor would be 
entitled to deductions for depreciation. At any rate, there 
is no showing that the deductions, if allowable, would be 
in the same amounts as claimed by the lessee. The re- 
spondent has met his burden of proof when he shows that 
petitioner is not entitled to the deductions claimed and 
allowed * * *.” Leech, Turner, and Tyson agree with this 
dissent. 


Federal Estate Tax—Gifts Inter Vivos.—In January, 
1927, decedent endorsed certain stock certificates, naming 
his several children as transferees therein, and delivered 
the certificates to his son with the statement that he, the 
son, could transfer or deliver the same to the donees when- 
ever he saw fit. It is not shown that any of the donces, 
other than the son, was informed of the transaction. There- 
after, until his death decedent received and used all divi- 
dends on the stock and exercised control of voting through 
proxies. The son did not deliver the certificates to the 
respective donees until after his father’s death in Decem- 
ber, 1929. It is held that the transfers were intended to 
take effect in possession and enjoyment at or after dece- 
dent’s death, and are taxable as part of the gross estate 
under Section 302 (c), Revenue Act of 1926. The essential 
elements of a valid gift inter vivos were lacking. (1) There 
was no definite intention of making gifts effective when 
decedent endorsed the stock certificates and delivered 
them to his son because decedent authorized the son to 
make delivery to the donees when the son saw fit. (2) 
There was no evidence of an acceptance of the gifts by the 
donces, actual or constructive, at least until after the dece- 
dent’s death, the daughters not having knowledge of the 
transfers. (3) It was not shown that there was a complete 
relinquishment by the decedent of dominion and control of 
the property.—Henry E. Jaeger, Executor of the Estate of 
Henry Jaeger, Deceased, v. Commissioner, Dec. 9214 [CCH]; 
Docket No. 61608. 


Losses.—(1) Petitioner was the principal stockholder and 
president of a corporation, and devoted a large part of his 
time to the operation and management of its affairs. Peti- 
tioner was also engaged in buying and selling securities. 
He loaned money to the corporation, which became in- 


(Continued on page 183) 
















































































































































































































































































































































































































































































































































































































































































































































ALABAMA 


First Special Session.—Tlhe Alabama 
legislature convened in special session on 
February 11, 1936, for the purpose of pro- 
viding sufficient revenue for school pur- 
poses and for the needs of the State, county 
and city governments. 


ILLINOIS 


First Special Session.—The First Special 
Session of the Legislature convened Oc- 
tober 28, 1935, for the purpose of consider- 
ing primarily social security measures 
relating to unemployment insurance and 
old age pensions. Following are bills which 
previously have not been reported or which 
have been advanced since last reported: 


Fire Insurance Tax.—S. B. No. 51 re- 
quires foreign fire insurance companies to 
pay cities 5% of the gross premiums paid 
in such cities. 


License Taxes.—¥S. B. No. 52 provides 
for the licensing of insurance agents, so- 
licitors and company service representatives. 

-Approved January 21, 1936. 


_ Motor Vehicles.—H. B. No. 54 provides 
for the licensing of motor vehicle opera- 
tors. 


S. B. No. 8 provides that the suspension 
of motor vehicle registration certificates or 
chauffeur’s licenses shall remain in effect 
until proof of financial responsibility is 
given for three years. —/ndefinitely post- 
phoned in Senate. 

*S. B. No. 36 authorizes city wheel tax. 
—Approved December 20, 1935. 

S. B. No. 46 creates the Illinois Traffic 
Board and compels truck operators to 
secure permits to operate. 


Property Taxes.—H. B. No. 36 authorizes 
any school district to issue bonds where 
such bonds, together with the existing in- 
debtedness exceeds in whole or in part 
244% of the value of taxable property 
therein, and validating proceedings hereto- 
fore had relative to the issue of any such 
bonds.—In hands of Governor. 

H. B. No. 57 and S. B. No. 29 authorizes 
townships to levy taxes for pauper relief. 

H. B. No. 58 and S. B. No. 30 prohibit 


counties other than Cook County from 
levying taxes for pauper relief. 











UNDER the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
— through the facilities of the 
ommerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 








H. B. No. 59 and S. B. No. 31 amend 
the township organization law to permit 
the levy of taxes for pauper relief. 


WH. B. No. 77 authorizes non-high school 
districts to issue tax anticipation warrants. 
—Approved January 14, 1936. 


%*H. B. No. 80 permits cities having less 
than 2,500 inhabitants to levy a tax for 
sewage disposal. — Approved January 14, 
1936. 

*H. B. No. 84 and S. B. No. 55 validate 
certain tax levies for county purposes. 
—H. B. No. 84 passed by Senate on January 
8, 1936, and approved January 21, 1936. 


*H. B. No. 86 and H. B. No. 87 permit 
cities under 100,000 population to levy an 
additional tax for the support of their pub- 
lic hospitals—Both bills passed Senate on 
January 8, 1936, and were approved January 
16, 1936. 


H. B. No. 95 authorizes counties to issue 
bonds to finance court house and jail re- 
pairs, and provides for the levy of taxes 


to repay such bonds.—Vetoed February 7, 
1936. 


H. B. No. 105 authorizes towns and road 
districts to issue bonds to pay claims and 
to levy taxes to provide funds for the re- 
tirement of such bonds.—Passed House Feb- 
ruary 5, 1936. 

H. B. No. 107 authorizes school districts 
to issue bonds for the purpose of con- 
structing school buildings and to levy taxes 
to pay the principal and interest on such 
bonds.—Passed House February 5, 1936. 

H. B. No. 113 authorizes counties to 
issue bonds to refund outstanding warrants 
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| and requires the levy of taxes to pay such 
| bonds. 





H. B. No. 116 provides for a state prop- 
erty tax levy. — Passed House February 5, 
1936. 

*S. B. No. 2 requires tax warrants of 
school districts to be numbered consecu- 
tively and retired in the order of issuance 
—Approved November 22, 1935. 

S. B. No. 13 exempts from county tax 
rate limitation levies for 1935 for mothers’ 
pensions, blind relief and aid to dependent 
children. 

S. B. No. 30 prohibits counties other than 
Cook County from levying taxes for pau- 
per relief. 


S. B. No. 31 amends the township or 
organization law to permit the levy of taxes 
for pauper relief. 

S. B. No. 37 validates bond issues and 
tax levies by counties having less than 
inhabitants. — Tabled on January 7, 
1936. 


S. B. No. 53 and S. B. No. 54 permit 
cities under 100,000 population to levy an 
additional tax for the support of public 
hospitals. 


S. B. No. 58 relates to special sewer taxes. 


—Passed House January 29, 1936 and Senate 
January 15, 1936. 


Retailers’ Occupation Tax.—H. B. No. 
31 repeals the 3% sales tax law. 


Utility Taxes.—S. B. No. 22 repeals the 
3% utility tax. 


Second Special Session— The Second 
Special Session of the Legislature con- 
vened on January 8, 1936 for the purpose 
of considering measures relating to funds 
for relief. This session runs concurrently 
with the First Special Session which has 
not yet adjourned. 


Chain Store Tax.—S. B. No. 11 imposes 
a graduated tax on chain stores ranging 
from $25 on one store to $1,000 a store 
in a chain of 40 or more stores. Funds 
derived under the Act are to be used for 
relief purposes. 


Gasoline Tax.—H. B. No. 16 repeals the 
power of counties to use motor fuel tax 
funds to retire relief bonds. 


Property Taxes.—S. B. No. 6 requires 
townships to provide relief and further 
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»yrovides that unless townships levy taxes 
jor relief they shall receive no money from 
the State. S. B. Nos. 7, 8, 9 and 10 are 
companion bills—All of the above measures 
rassed the Senate on January 29, 1936. S. B. 
Vos. 6, 7, 8 and 9 passed the House February 
5. 1936. 

SB. No. 14 provides for a State levy 
on property of 30¢ on each $100 of assessed 
valuation to provide funds for relief pur- 
poses. 

~§. B. No. 15 permits the State to issue 
tax anticipation notes. 


Retailers’ Occupation Tax.—H. B. No. 
10 provides for the allocation of the reve- 
nue from the Retailers’ Occupation Tax 
for relief purposes. 


Third Special Session—On February 5, 
1936, the Legislature convened in Third 
Special Session (running concurrently with 
the first and second). No tax legislation 
is expected at this session. 


KENTUCKY 


Regular Session.—The Kentucky Legis- 
lature convened in regular session on Jan- 
uary 7, 1936. Following are bills introduced 
which previously have not been reported 
or which have been advanced since last 
reported: 


Brewers License.—S. B. No. 227 provides 
for reciprocal brewers license. 


Dog Racing.—S. B. No. 212 provides for 
the licensing of dog racing. - 


Foreign Insurance Companies. — H. B. 
No. 336 permits cities to collect license 
fees from foreign insurance companies for 
benefit of fire department. 


Fur Dealers.—H. B. No. 302 requires raw 
fur dealers be licensed. 


Gasoline Tax.—S. B. No. 64 provides for 
return of 10% of gasoline tax to cities and 
towns for construction of connecting links 
of State highways. 

S. B. No. 83 provides for the distribution 
to the counties of 20% of the gasoline tax 
to be used to retire county road warrants. 

S. B. No. 119 amends the section of the 
gasoline tax law relating to revenue and 
taxation. 

H. B. No. 10 reduces the State gasoline 
tax to four cents a gallon. 


Laundries.—H. B. No. 283 licenses non- 
resident laundries doing business in State. 


_Motor Vehicles.—H. B. No. 274 changes 
time of registration of motor vehicles from 
January 1 to March 1. 


Oil and Natural Gas.—H. B. No. 96 im- 
poses a tax of one per cent of market value 
of oil and natural gas. 


Oleomargarine Tax.—S. B. No. 186 im- 
poses a tax on oleomargarine manufac- 
turers of $5; on jobbers, $3; retail merchants, 
$2; hotels, $3; restaurants and cafes, $2; 
other eating places, $1. 

H. B. No. 140 regulates the sale and 
taxation of oleomargarine. 


Painters and Decorators.—S. B. No. 191 
creates a State painters and decorators 
board and provides for the licensing of 
master journeymen and apprentice painters 
and decorators. 


PE 


NDING STATE TAX 


Property Taxes.—H. 1. No. 
the State tax on real estate. 

H. B. No. 24 extends powers of cities 
in the collection of delinquent taxes. 


H. B. No. 222 provides for the repeal 
of the State tax on real estate. 
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Property Taxes—Exemptions.—S. B. 
No. 157 exempts agriculture or farm lands 
situated within corporate limits of munici- 
palities from all city taxation except for 
school purposes. 


H. B. No. 290 exempts from taxation 
shares of stock in banks and corporations 
owned or held by the United States. 

H. B. No. 338 exempts from taxation 
new constructions of any kind. 


Sales Tax.—yH. B. No. 2 repeals the 
3% sales tax law (Gross Receipts Tax of 





1934).—A pproved and effective January 15, 
1936. 

*S. B. No. 9 repeals the sales tax as ap- 
plied to passenger automobiles purchased 
outside the State—Approved January 24, 
1936. 


*S. B. No. 10 repeals the sales tax as 


applied to motor trucks purchased outside 
the State—A pproved January 23, 1936. 


Slot Machines.—H. B. No. 472 fixes slot 
machines license at one hundred dollars. 


MASSACHUSETTS 


The Legislature convened in regular ses- 
sion January 1, 1936. Following are bills 
which previously have not been reported 
or which have advanced since last reported: 


Alcoholic Beverages.—S. B. No. 57 re- 
lates to the transfer of certain classes of 
licenses for the sale of alcoholic beverages 





S. B. No. 209 permits the transfer to a 
corporation, under certain conditions, of a 
license to sell alcoholic beverages. 


S. B. No. 391 abolishes the alcoholic bev- 
erages control commission and transfers 
its powers and duties to local licensing 
authorities. 


H. B. No. 151 authorizes local licensing 
authorities to establish protected areas 
near churches and schoolhouses in respect 
to licensing the sale of alcoholic and in- 
toxicating beverages. 


*H. B. No. 336 authorizes the town of 
Cummington to vote at its current annual 
town meeting on the question of granting 
licenses for the sale in said town of alco- 
holic beverages. — Approved January 27, 
1936. 

*H. B. No. 337 authorizes the town of 
Worthington to vote at its current, annual 
town meeting on the question of granting 


licenses for the sale of alcoholic beverages. 


in said town.—A pproved January 27, 1936. 
*H. B. No. 413 authorizes the town of 
Brimfield to vote at a special town meeting 
or the next regular town meeting in the 
current year on the question of granting 


| licenses for the sale of alcoholic beverages. | 


—Approved January 27, 1936. 


H. B. No. 731 limits the number of li- | 


censes for the sale of wine or malt bever- 
ages only, or both. 
H. B. No. 928 changes the date of ex- 


piration of liquor licenses from December 
| 31st to April 30th. 
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_H. B. No. 929 relates to the number of 
licenses for the sale of alcoholic beverages 
that may be granted in towns, irrespective 
of population. 

H. B. No. 1061 relates to the number of 
club licenses that may be granted under 
the liquor control law. 

_H. B. No. 1063 relates to the number of 
licenses which may be granted for the sale 
of alcoholic beverages. 

H. B. No. 1065 requires the posting of 
notice of certain applications for licenses 
for the sale of alcoholic beverages or wines 
and malt beverages. 

H. B. No. 1067 grants special permits 
for the storage of malt beverages. 

H. B. No. 1252 relates to renewal of li- 
censes for the sale of alcoholic beverages. 

H. B. No. 1253 relates to the granting 
of licenses for the sale of alcoholic bev- 





erages. 


H. B. No. 1413 relates to the storage, 
sale, transportation and delivery of malt 
beverages by holders of licenses for the 
manufacture of alcoholic beverages. 


H. B. No. 1414 authorizes the issuance 
of receipts for the sale of warehouse re- 
ceipts pertaining to alcoholic beverages or 
alcohol. 

H. B. No. 1416 further regulates the num- 
ber of licenses that may be granted for the 
sale of alcoholic beverages, and relates to 
the renewal of licenses for such sale. 


Business Licenses.—S. B. No. 167 equal- 
izes the fees charged for licenses to sell 
milk, 

S. B. No. 168 equalizes the fees charged 
for the licensing of establishments for the 
pasteurization of milk. 


S. B. No. 238 provides that persons in 
charge of refrigerating apparatus and in- 
ternal combustion engines of 25 horsepower 
or more shall be licensed. 


S. B. No. 310 authorizes the manufac- 
turing and dealing in paint remover with- 
out a license. — Passed House and Senate 
February 7, 1936. 

S. B. No. 344 relates to a permit to sell 
or deliver milk. 


S. B. No. 345 relates to a license to sell 
milk. 


S. B. No. 347 relates to the bonding and 
licensing of milk dealers. 


S. B. No. 365 provides for an appeal on 
the refusal of the local licensing authorities 
to grant a common victualler’s license. 

S. B. No. 398 further regulates the tax 
to be paid on horse and dog racing. 

S. B. No. 399 requires licenses for the 
operation, maintenance, opening or estab- 
lishment of stores in this state, prescribing 
the license and filing fees to be paid there- 
fore, and the powers and duties of the 
commissioner of corporations and taxation 
in connection therewith and prescribing 
penalties for violation thereof. 

H. B. No. 106 repeals the law authorizing 
the licensing of horse and dog races on 
which the pari-mutuel system of betting 
| shall be permitted. 

H. B. No. 123 repeals the law authorizing 
licensed boxing matches in the common- 
wealth.—Killed in Senate January 31, 1936. 

H. B. No. 305 relates to an initiative 
petition for the passage of an act repealing 
| the laws relative to horse and dog races 
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under the pari-mutuel system of betting 
and abolishing the state racing commission. 

H. B. No. 723 relates to submission to 
the voters of the several counties of the 
question of licensing dog races at which 
the pari-mutuel system of betting shall be 
permitted. 

H. B. No. 768 increases the tax on the 
proceeds of wagers at dog racing meetings. 

H. B. No. 834 exempts dealers in pe- 
troleum products from the provisions con- 
cerning hawkers and peddlers——Killed in 
Senate, February 7, 1936. 

H. B. No. 849 licenses wrestling matches 
and exhibitions and hockey games. 

H. B. No. 850 provides for the licensing 
of wrestling matches and exhibitions. 


H. B. No. 861 regulates certain profes- 
sional games and amusements and im- 
poses a tax on fees for admission thereto. 

H. B. No. 946 registers all persons en- 
gaged in the handling of food. 


H. B. No. 947 registers all persons and 
establishments engaged in the manufacture 


and/or sale of good, foodstuffs or food 
products. 


H. B. No. 959 establishes the board of 
registration of dry cleaners and dyers, and 
fixes its powers and duties. 

H. B. No. 1074 authorizes the licensing 
of horse races on which the pari-mutuel 
system of betting shall be permitted in the 
county of Suffolk. 

H. B. No. 1262 provides for re-submission 
to voters of the several counties of the 
question of licensing horse races at which 

























































































































































































































































permitted. 








H. B. No. 1327 provides for the payment 








and storekeepers. 


H. B. No. 1425 relates to hawkers, ped- 
dlers and selling agents who go from place 
to place selling samples, lists, catalogs or 
otherwise for future delivery. 

H. B. No. 1463 relates to taxes on dog 


races and to distribution of the proceeds 
thereof. 


















































Chain Stores.—H. B. No. 1139 provides 
for the licensing of chain stores. 


H. B. No. 1466 requests the attorney gen- 
eral to furnish to the general court certain 
information relative to so-called chain 
stores. 












































Gasoline Tax.—S. B. No. 262 provides 
for the taxation of sales of gasoline and 
other fuel used by boats, and for the use 
of funds so received in the improvement 
and development of harbors and other wa- 
terways of the commonwealth. 

H. B. No. 865 provides for taxation of 
sales of motor vehicle fuel used in Diesel 
and other engines of different type from 
the gasoline engirie in common use. 










































































Income Tax.—S. B. No. 26 relates to cer- 
tain exemptions under the income tax law. 
—-Killed in House February 10, 1936. 

_ H. B. No. 1322 relates to the taxation of 
incomes. 



































H. B. No. 1323 increases the age of ex- 
emption in certain cases under the income 
tax laws. 























Motor Vehicles.—S. B. No. 311 regulates 
the sale or contract to sell motor vehicles 
by manufacturers or wholesale distributors 
thereof. 
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THE TAX MAGAZINE 


H. B. No. 817 relates to the effect of the 
failure to comply with the laws relating 
to the registration of motor vehicles or 


trailers. 


B. No. 864 facilities the collection 


of excise taxes assessed and levied upon 
motor vehicles. 


H. B. No. 903 requires applicants for 
licenses to operate motor vehicles to fur- 


nish photographs and finger prints. 


H. B. No. 1031 relates to the prevention 
of motor vehicle injuries, excludes danger- 
ous drivers from the highways, and pro- 
vides compensation for such injuries at 


reduced cost. 


H. B. No. 1198 reduces the fee for re- 
motor 


newals 
vehicles. 


of operator’s licenses of 


H. B. No. 1199 permits registration of 
a motor vehicle from the place of legal 
residence of the applicant for registration. 
1207 relates to licenses to 
| operate commercial motor vehicles of over 


H. B. No. 


34 tons rated capacity. 
H. B. No. 1325 relates to the payment 


of an excise tax by owners of motor ve- 


hicles by non-residents of certain states. 

H. B. No. 1391 changes the date of ex- 
piration of motor vehicle registrations 
from December 3lst to March 3lst. 


H. B. No. 1464 exempts motor vehicles 
from taxation. 


Property Taxes.—S. B. No. 187 proposes 


a legislative amendment of the constitution 
relative to the authority of the general 


court (legislature) to levy excise taxes and 


taxes on intangible personal property. 
S. B. No. 259 relates to foreclosure of 


|tax accounts. 
° i 
of license fees for merchants, druggists | 


S. B. No. 260 provides for an equalized 
basis for taxation of property within the 
commonwealth. 


S. B. No. 261 further regulates the sale 
of real estate taken for non-payment of 
taxes assessed thereon. 


S. B. No. 330 provides certain changes 
in the laws relative to the taxation of cer- 
tain property. 

S. B. No. 331 prevents unnecessary costs 
in the collection of local taxes. 


S. B. No. 373 relates to the regulation 
and limitation of rates of taxation of prop- 
erty in cities and towns, providing for the 
suspension of certain other taxes, and au- 
thorizing municipalities to insure certain 
obligations for a certain period of time. 


S. B. No. 396 exempts from taxation 
certain veteran’s associations and property 
owned by them. 


S. B. No. 400 provides for relief from 
local taxation of idle buildings and ma- 
chinery of manufacturing corporations. 


S. B. No. 406 provides for appointment 
of an unpaid special commission to investi- 
gate and study the problems of taxation 
and public expenditures. 


H. B. No. 295 exempts certain homes 
from taxation.—Killed in Senate, February 
10, 1936. 


H. B. No. 534 relates to tax title prac- 
tice and procedure.—Killed in House Jan- 
uary 24, 1936; reconsidered January 27, 1936. 


H. B. No. 746 authorizes municipalities 
to fix tax rates at $12 or more a thousand 
equally on real estate, machinery, mer- 
chandise, stocks, bonds, mortgages, deposits 
in financial institutions and all other per- 
sonal property. 
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H. B. No. 769 relates to liens for taxes 
on real estate taken by right of eminen 
domain. 


H. B. No. 770 relates to the allowance 
of discount on taxes paid before the date 
upon which interest becomes payable for 
the non-payment thereof. 

H. B. No. 771 relates to property ex. 
empt from taxation. 


H. B. No. 772 limits the power of arrest 
and jailing for non-payment of taxes. 

H. B. No. 773 changes the time during 
which certain deposits of savings banks 
and savings departments of trust compa- 
nies invested in real estate acquired by fore- 
closure shall be exempt from taxation. 

H. B. No. 819 relates to liens upon real 
estate for taxes or other charges. 


H. B. No. 862 relates to sales of real 
estate for non-payment of taxes after the 
assignment of a tax title held by a city 
or town. 


H. B. No. 863 relates to the assessment 
of taxes on land taken or purchased by a 
city or town. 


H. B. No. 866 provides for a special un- 
paid commission to make a survey and 
study of the means of balancing the state 
budget, without the assessment of a state 
tax. 


H. B. No. 962 provides for exemption 
from local taxation of minor repairs and 
improvements on dwelling houses of not 
more than two families. 


H. B. No. 963 exempts from taxation 
certain real estate of persons receiving old 
age assistance. 


H. B. No. 1132 reduces taxes upon real 
estate. 


H. B. No. 1133 imposes a limitation upon 
the rate of taxation of real estate and other 
tangible property. 

H. B. No. 1134 establishes a maximum 
rate for local taxes on real estate. 


H. B. No. 1135 relates to the assessment 
of taxes on land. 


H. B. No. 1136 relates to reimbursement 
of cities and towns for loss of taxes on 
certain land owned by the commonwealth. 


H. B. No. 1138 limits powers of assessors 
and towns. 


H. B. No. 1174 proposes a legislative 
amendment of the constitution relative to 
real estate taxes. 


H. B. No. 1319 abolishes the board of 
tax appeal. 


H. B. No. 1324 relates to the taxation 
of annuities. 


H. B. No. 1326 relates to assessments 


for connecting private land with common 
sewers. 


H. B. No. 1328 relates to the limitation 
of the amount of taxes assessed on property. 


H. B. No. 1329 relates to the lien for 
taxes assessed on land. 


H. B. No. 1330 relates to the appoint: 
ment of appraisers to assist the commis- 
sioner of taxation to revise and equalize 
the valuations of property for the purposes 
of taxation. 


H. B. No. 1348 provides certain payments 
in lieu of taxes on property held by cities 
or towns in other cities or towns for puD- 
lic airport purposes. — Passed Senate and 
House, February 5, 1936. 
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H. B. No. 1349 relates to procedure in 
water liens. Passed House January 29, 


1936. 


Public Utilities —S. B. No. 397 relates to 
certain powers of the commissioner of 
taxation and corporations in relation to 
the valuation of certain poles and other 
property of certain telephone and telegraph 
companies. 


Sales Tax.—H. B. No. 1321 provides for 
an excise to be paid by the vendors of 
tangible personal property. 


MINNESOTA 


Special Session.—The Legislature of the 
State of Minnesota convened in Special 
Session on December 2, 1935, and adjourned 
January 25, 1936. The following list com- 
pletes the laws enacted: 


Property Taxes.— %H. B. No. 33 au- 
thorizes county boards of certain counties 
to exceed tax levy limitations.—A pproved 
January 14, 1936. 


*H. B. No. 187 provides for apportion- 
ment of taxes by county boards in cases 
of detachment of territory from certain 
villages —A pproved January 18, 1936. 

*H. B. No. 191 provides for installment 
payment of delinquent taxes.—A pproved Jan- 
uary 18, 1936. 


MISSISSIPPI 


The Mississippi legislature convened in 
Regular Session on January 7, 1936. Fol- 
lowing are bills which previously have not 
been reported or which have been advanced 
since last reported: 


Chain Store Tax.—S. B. No. 56 (same as 
H. B. No. 130) taxes retail stores or estab- 
lishments. Two stores, $12; three to nine 
stores, $60; ten to fourteen stores, $150; 
fifteen to nineteen stores, $200; upon each 
store over nineteen stores, $500 for each 
store. 


Cosmetic Therapy.—S. B. No. 105 cre- 
ates a State Board of cosmetic therapy 
and requires licenses for teachers and prac- 
tice. 


Gasoline Tax.—S. B. No. 76 (same as 
H. B. No. 94) provides for repeal of gaso- 
line tax refunds; repeal of 1% tax on kero- 
sene and fuel oil; repeal of $1 permit on 
gasoline dealers and enforcement of gaso- 
line laws. 


S. B. No. 98 amends Chs. 93 and 334, 
L. 1932, also H. B. No. 1094 of L. 1934, 
Special Session, imposing an excise tax 
on gasoline, kerosene and fuel oil and 
eliminates refunding. 


*H. B. No. 38 imposes an excise tax of 
1% cents per gallon upon gasoline received 
in this State by distributors and whole- 
salers.—A pproved January 30, 1936. 

H. B. No. 88 transfers the collection of 
gasoline taxes from State Auditor’s office 
to Tax Commissioner’s office. 


_ Money Lending.—H. B. No. 132 provides 
lor a privilege tax of $2000 per annum on 
agencies where money lending rates are 
greater than 10%. 


Motor Vehicles.—H. B. No. 21 reduces 
the automobile license tags. 


PENDING STATE TAX LEGISLATION 


H. B. No. 75 requires a license for op- 
erators of motor vehicles. 


H. B. No. 122 levies an annual privilege 
tax of $1 on motor vehicles used to trans- 
fer persons and $1 for trailers used for 
agricultural purposes. 

H. B. No. 123 amends Sec. 2 Ch. 126, 
L. 1934, so as to provide for a privilege tax 
of one dollar on buses and trailers. 


Privilege Taxes——S. B. No. 81 amends 
Sec. 252 of the privilege tax of 1936 making 
broader the exemption of permanent total 
disability from privilege taxes. 


Property Taxes—Exemptions.—H. B. 
No. 26 provides for the exemption of home- 


steads from taxation. 


H. B. No. 36 provides for the exemption 
from ad valorem taxes of homesteads and 
defines methods for procuring such ex- 


emptions. 


H. B. No. 68 provides for the repeal of 
H. B. No. 47, L. 1935, Special Session, 
exempting certain personal property from 


ad valorem taxes. 


H. B. No. 100 amends Sec. 3114 of the 
Code of 1930 exempting new enterprises 
in municipalities from taxation for a period 


not over ten years. 


H. B. No. 110 exempts new enterprises 
in State from all ad valorem taxes except 


State taxes for a five-year period. 


ation. 


NEW JERSEY 


The Legislature convened in 


introduced: 


shall be 40¢ per horsepower. 
tions to the Motor Vehicle Tax. 


license fee from $3.00 to $1.00. 


year and 6% thereafter. 


Tax Appeals. 


arrearages in installments. 


NEW YORK 


reported or which have 
since last reported are the following: 


annually. 





Silk Factories.—H. B. No. 25 amends Sec. 
3109 Code of 1930 Ch. 61, so as to exempt 
for five years all silk factories from tax- 


regular 
session on January 14, 1936. The follow- 
ing bills not previously reported have been 


Motor Vehicles.—S. B. No. 24 provides 
that the registration fee of motor vehicles 


S. B. No. 30 sets forth several exemp- 


A. B. No. 52 reduces the motor vehicle 


Property Taxes.—S. B. No. 18 reduces 
delinquent tax penalties to 4% for the first 


A. B. No. 7 provides for a $5.00 fee for 
filing tax appeals with the State Board of 


A. B. No. 39 allows payments of tax 


Real Estate Auctioneers.—S. B. No. 12]: 
provides for the licensing of auctioneers 
of real estate under the Real Estate Board. 


The Legislature convened in regular ses- 
sion on January 1, 1936. Among the bills 
introduced which previously have not been 
been advanced 


Alcoholic Beverages.—S. B. No. 301 and 
A. B. No. 420 provides for a license for the 
sale of wine at retail, the fee to be $300 


S. B. No. 302 and A. B. No. 421 makes the 
prohibited sales provision of the alcoholic| the cigarette tax to March 31, 1937. 
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beverage law apply to any one instead of 
only retailers. 


Business Licenses.—S. B. No. 222 licenses 
and regulates engineers.—A mended in Sen- 
ate February 10, 19306. 

S. B. No. 295 and A. B. No. 443 licenses 
real estate appraisers. 

S. B. No. 319 imposes a sales tax of 10% 
on the sale of chewing gum. 


S. B. No. 343 and A. B. No. 275 imposes 


a tax of 5¢ per pound on oleomargarine. 


Chain Store Tax.—A. B. No. 296 imposes 
license tax on chain stores of $50 for each 
store to 5 and $100 for each store in excess 
of 5.—Amended in Assembly February 10, 
1936. 


Motor Vehicles.—A. B. No. 52 provides 
for annual registration fee of $5 for trucks 
weighing 3000 pounds or less, unladen, and 
a fee of 80¢ for each 100 pounds for trucks 
weighing more than 3000 pounds, unladen. 
Fee for tractors and trucks of any weight 
operated entirely by electricity to be $1.20 
for each 100 pounds.—A mended in Assembly 
February 11, 1936. 


A. B. No. 101 provides that payment of 
registration fees shall not apply to motor 
vehicles owned or controlled by public im- 
provement districts.—Passed Assembly Feb- 
ruary 11, 1936. 

S. B. No. 146 and A. B. No. 101 provide 
that payment of registration fees shall not 
apply to motor vehicles owned or con- 
trolled by public improvement districts. 

A. B. 282 provides a flat fee of $5.00 for 


motor vehicle registration. 


A. B. No. 597 provides for partial year 
registration of vehicles. 


S. B. No. 286 provides for registration fee 
for auto-trucks weighing more than 4000 
pounds operated by other than motor fuel 
at $2.40 per 100 pounds. 


Stock Transfers.—S. B. No. 224 continues 
the additional emergency stock transfer tax 
for another year to terminate June 30, 1937. 
—A mended in Senate February 4, 1936. 


Unpaid Taxes.—S. B. No. 124 provides 
for cancellation or reduction of unpaid 
taxes, hereafter, as well as heretofore levied 
on real property by a municipality, for the 
collection of which no sale has been made. 
—Amended in Senate January 21, 1936. 


OHIO 


Advertising.—H. B. No. 599 levies an 
excise tax of 3 per cent on newspaper and 
magazine advertising. 


Amusement Tax.—S. B. No. 362 extends 
the 3% excise tax on gross receipts of 
amusements to December 31, 1936. 


Catalogues.—H. B. No. 614 imposes a 
tax at the rate of $1 per 100 pages on mail 
order catalogues from outside the State. 


Chain Stores.—H. PB. No. 578 provides 
for the licensing of chain stores and the 
imposition of license fees at the following 
rates: $1 for 1 store; $10 for each store 
from 2 to 5; $50 for each store from 6 to 
10; $100 for each store from 11 to 15; $200 
for each store from 16 to 20; $300 for 21st 
and each additional store. 


Cigarette Tax.—S. B. No. 360 re-enacts 
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H. B. No. 581 extends the cigarette tax 
indefinitely. without change of rates.— 
Passed both houses. 


Copyrighted Music.—H. B. No. 598 re- 
quires persons issuing permissions to use 
copyrighted music to be licensed by the 
Secretary of State with a fee of 10 per 
cent of gross receipts of the preceding 
year from copyright grants. 


Gasoline Tax.—¥S. B. No. 361 extends 
the one-cent liquid fuel tax to March 31, 
1937. Approved December 17, 1935. 


H. B. No. 573 provides for the indefinite 
extension of the one-cent liquid fuel tax. 


H. B. No. 612 increases the motor vehicle 
fuel tax one cent per gallon for local relief 
and_ highways. 


Income Tax.—H. B. No. 575 levies a tax 
from 1 per cent to 7 per cent on personal 
incomes.—Passed Hlouse December 5, 1935. 


Motor Vehicles.—¥S. B. No. 393 repeals 
S. B. No. 386, 1st Special Session, 1935, 
which provided for the levying of a $25 
inspection fee on automobiles purchased 
outside the State.— Approved January 17, 
1936. 

H. B. No. 591 levies an inspection fee of 
$25 on motor vehicles and titles to vehicles 
purchased outside of Ohio.—Passed Senate 
December 12, 1935. 

H. B. No. 625 amends S. B. No. 386 
above to exempt used automobiles. 


Property Taxes.—S. B. No. 358 permits 
voters to approve tax levies for municipal 
universities. 

S. B. No. 366 authorizes school districts 
to submit tax levies for majority approval 
at special elections prior to March 31, 1936. 

Passed Senate December 3, 1935. 

S. B. No. 369 provides for cancellation | 
of penalties and interest on delinquent real 
estate taxes for 1933 to 1935, inclusive, if 
paid prior to June 20, 1936, but penalties 
and interest remain a lien against property 
for next 5 years to insure prompt payment 
of current taxes. 


_S. B. No. 372 authorizes county commis- 
sioners to submit special levies at special 
elections for majority adoption. 

S. B. No. 376 increases the rates on in- 
come of productive investments to 7 per 
cent and on other intangibles by one mill. 

S. B. No. 379 creates county tax adjust- 
ment boards. 

S. B. No. 385 fixes a basis of income 
yield of patents and copyrights for pur- | 
poses of taxation. 

H. J. R. No. 53 proposes a constitutional 
amendment relating to apportionment of 
taxation outside of the 10-mill limitation. 

H. B. No. 21 provides that deposits of 
persons in national banks shall be taxed 
5/20 of 1% semi-annually upon the amount | 


|a special election held September 24, 1935, 


| izing old age pensions and social security 


| previously reported became law: 





of such deposits held April Ist and Oc- | 
tober Ist. 


H. B. No. 565 changes the date of pay- 
ment of delinquent taxes and assessments 
under the Whittemore Act from December 


31, 1936, to September 11, 1936.—Killed in | 


House November 19, 1935. 


H. B. No. 582 changes the assessment 
rate on personal property for tax purposes 


from 70 per cent and 50 per cent to 100) 


per cent of true value. 


| net income.—A pproved November 15, 1935. | 


| quent taxes if payment is made in accord- 


THE TAX MAGAZINE 


H. B. No. 586 authorizes counties, town- 
ships, municipalities and school districts to 
prescribe and define “service units” which 
may be credited to delinquent tax accounts. 


H. B. No. 587 extends the 6 per cent 
tax on income yield on productive invest- 
ments through 1936 and increases all in- 
tangible rates for general revenue fund on 
the following scale: productive invest- 
ments, 2 per cent; unproductive invest- 
ments, 3 mills, totalling 5 mills; deposits, 
1 mill, totalling 3 mills; money, credits, 
etc., 3 mills, totalling 6 mills. 

H. B. No. 592 increases the intangible 
tax on deposits from 2 mills to 10 mills. 

H. B. No. 604 authorizes the Tax Com- 
mission to appraise all property through 
deputy appraisers. — Passed House January 


22, 1936. 


Public Utilities—H. B. No. 577 repeals 
the exemption of interurban railroads from 
the utilities excise tax. 

H. B. No. 644 levies a special 1 per cent 


excise tax on utilities during 1936 for poor 
relief. 


Sales Tax.—H. B. No. 502 levies a 3 per 
cent sales tax on gross receipts from sales 
and exempts sales of less than 17 cents. 

H. B. No. 595 provides for the exemption 
of food from the sales tax. 

H. B. No. 596 exempts sales under 17 
cents from the sales tax. 

H. B. No. 637 exempts roadside stand 
sales from sales tax. 

H. B. No. 645 exempts liquor sales by 
the glass from sales tax and subjects sales 
by the liquor department to sales tax. 


OKLAHOMA 
Gross Income Taxes.—%The people at 


adopted Initiative Petition No. 144, author- 


legislation and authorizing the levying and 
collection of classified gross income taxes 
for those purposes. The law is effective 
after November 1, 1935, with first returns 
due December 15, 1935. 


Homestead Exemptions. — Initiative | 
Petition No. 138, providing that all home- 
steads may be exempted from all forms 
of ad valorem taxation for a period of not 
less than 20 years was also adopted at the 
same election. 





OREGON 


Special Session.—The Legislature of the 
State of Oregon met in Special Session 
on October 21, 1935, and adjourned No- | 
vember 9, 1935. The following bills not 


Franchise Tax.—¥%S. B. No. 1 exempts 
Federal corporations from payment of an- 
nual license fee. — Approved November 15, 
1935. 


Income Tax.—S. B. No. 4 permits cor- 
porations to deduct contributions and gifts 
to charities not exceeding 5 per cent of 


Property Taxes.—%& Chapter 5 (S. B. No. 
48) waives penalties and interest on delin- 


| ter 256 of the General Laws, providing a 


|—March 15. Approved January 31, 1936. 


lare tax bills introduced which previously 
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ance with the terms of the Act—A pproze, 
November 8, 1935. 


*S. B. No. 64 provides for the assess. 
ment of aircraft companies by the Tax 
Commission.—d pproved November 15, 1935 

*S. B. No. 69 amends the Code pro. 
visions relative to certificates of delip. 
quency.—A pproved November 15, 1935. 


Sales Tax.—H. B. No. 85 levies a sale: 
tax; 2% on retailers and 1% of 1% on whole. 
salers.—A pproved by the Governor, Novem. 
ber 15, 1935; defeated in referendum oy 
January 31, 1936. 


Utilities—xeH. B. No. 13 provides fo; 
the fee to be charged for issuing certified 
copies of tariffs issued under the Motor 
Transportation Act. — Approved November 


15, 1935. 


RHODE ISLAND 


The regular session of the 1936 Legis- 
lature convened on January 7, 1936. Fol- 
lowing are bills which have been introduced 
that previously have not been reported or 






which have been advanced since last 
reported: 
Alcoholic Beverages.—S. B. No. 18 


amends Sections 5, 16, 18 and 21 of Chapter 
2013, L. 1933, relating to manufacture and 
sale of alcoholic beverages. 


Homework.—H. B. No. 504 provides for 


regulation and licensing of industrial home- 
work. 


H. B. No. 586 requires race track em- 


ployees to obtain a permit, if not qualified 
electors. 


Insurance Broker’s License.—S. B. No. 
44 provides for an appeal to court for re- 
fusal to grant a license or on suspension 
of license, amending Section 3 of Chapter 
257 of the General Laws. 

S. B. No. 45 amends Section 23, Chapter 
256 of the General Laws, defining new 
grounds for suspension or revocation of 
foreign company’s license. 


S. B. No. 46 amends Section 18 of Chap- 


short form for renewal of agent’s licenses 


Insurance Premium Tax.— cH. B. No. 58 
amends Sections 6 and 7 of Chapter 37 o! 
the General Laws, giving out of state com- 
panies 30 days extra to pay premium tax 


Mechanics.—H. B. No. 612 provides for 
registration and licensing of motor vehicle 
and aircraft mechanics. 


SOUTH CAROLINA 


The regular session of the 


Legislature 
convened on January 14, 1936. 


Following 


have not been reported or which have been 
advanced since last reported: 


Alcoholic Beverages.—S. B. No. 1081 
limits the quantity of alcoholic liquors that 
any person, firm or corporation may have 
to one gallon, except licensed dealers. 

H. B. No. 1372 provides for local option 
for counties, cities and towns in respec! 


to the manufacture and sale of alcoholic 
liquors. 
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H. B. No. 1373 subjects alcoholic bev- 
erages containing in excess of % of 1 per 
cent of alcohol to Act of May 14, 1935 de- 
fning non-intoxicating beverages. 


Drivers’ Licenses.—H. B. No. 1358 fixes 
charge for duplicate drivers’ licenses.— 
Passed House February 7, 1936. 


Gasoline Tax.—H. B. No. 1354 requests 
inquiry as to feasibility of diverting 1 cent 
of gasoline tax.—Passed House January 17, 
1936. 


Motor Vehicles—H. B. No. 1376 pro- 
vides for amount of license fees for op- 
eration of motor vehicles. 


H. B. No. 1402 provides for a reduction 
of motor vehicle license fees by one-half. 


*% Property Taxes.—H. B. No. 1313 pro- 
vides for the levy of taxes for Berkeley 
County for the half year beginning January 
1, 1936.—A pproved February 4, 1936. 


H. B. No. 1325 provides for the levy of 
taxes for ordinary county and road pur- 
poses in New York County.—Passed House 
February 5, 1936. 


H. B. No. 1330 provides for the levy of 
taxes for ordinary county purposes in 
Cherokee County. — Approved February 4, 
1936. 


H. B. No. 1336 provides for the levy of 
taxes for school and county’ purposes in 
Abbeville County. — Approved February 4, 
1936. 


H. B. No. 1346 provides for the levy of 
taxes for ordinary county purposes in 
Union County. Passed both houses Jan- 
uary 28, 1936. 


H. B. No. 1368 provides for the levy of 
taxes for ordinary county purposes in Fair- 
field County.—A pproved February 4, 1936. 


H. B. No. 1382 provides for the payment 
of 1934 taxes in Newberry County in in- 
stallments.—Passed House January 28, 1936. 


H. B. No. 1393 provides for the levy of 
taxes for general county purposes in Jasper 
County. Passed House January 29, 1936. 


H. B. No. 1405 authorizes assessment 
and collection of taxes on property of 
Rural Rehabilitation Corporation in Lee 
County.—Passed House January 31, 1936. 


H. B. No. 1411 provides for the levy of 
taxes for ordinary purposes in Dorchester 
County.—A pproved January 31, 1936. 


H. B. No. 1419 provides for the extension 
of time until May lst for payment of prop- 
erty taxes for the year 1935.—Passed House 
February 12, 1936. 


H. R. No. 1437 amends Section 1, Ar- 
ticle 10 of the Constitution, to exempt from 
taxation real property up to the assessed 
eg oy $1,000 and personal property up 
to $100. 


H. R. No. 1438 amends Section 4, Article 
10 of the Constitution, to exempt from tax- 
ation real property up to the assessed 
value of $1,000 and personal property up 
to $100. 


H. J. R. No. 1445 proposes amendment 
to Constitution to provide for levy of the 
annual tax biennially. 


a department of public safety and levies 
taxes on public utilities to provide funds 
therefor. 


tourist camps and road houses to register 
and provides license.—Passed Senate Feb- 
ruary 6, 1936. 


convened on December 10, 1935, and ad- 
journed on January 24, 1936. Tax measures 
passed and approved at this session which 
have not previously been reported follow: 


a tax of 5/20 of 1% on the bank deposits 
held by national banks on April 1 and 
October 1. 
annually against the persons owning the 
deposits.—A pproved December 14, 1935. 


and wholesalers to pay a tax of 5¢ instead of 
334¢ on each gallon of malt or vinous bev- 
erages sold by them to state retailers —A p- 
proved December 14, 1935. 


rate on tangible railroad property and 
franchises from 14% to % of 1%.—Ap- 
proved December 14, 1935. 


sion on January 8, 1936. Following are 
tax bills introduced which previously have 
not been reported or which have been ad- 
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Public Utilities. —H. B. No. 1403 creates 


Tourist Camps.—S. B. No. 1048 requires 


VERMONT 


The special session of the Legislature 


Bank Deposits.—yH. B. No. 21 imposes 


The tax is imposed semi- 


Malt Tax.—yxH. B. No. 7 requires bottlers 


Railroads —yeH. B. No. 4 reduces tax 


VIRGINIA 


The Legislature convened in regular ses- 


vanced since last reported: 


Alcoholic Beverages.—S. B. No. 62 
amends Sec. 23 of the Alcoholic Beverage 
Control Law relative to licenses.—Passed 
House, February 7, 1936. 


S. B. No. 64 vests the power to issue 
or refuse licenses and collect license taxes 
in the Alcoholic Beverage Control Board. 
—Passed House, February 7, 1936. 


S. B. No. 65 amends various sections of 
the Alcoholic Beverage Control Law, rela- 
tive to jurisdiction of the Control Board. 
—Passed Senate February 7, 1936. 


H. B. No. 113, relates to alcoholic con- 
tent of beer, ale and other malt beverages. 
—Passed House February 7, 1936. 


Cigarettes.—S. B. No. 82 imposes a quar- 
ter cent tax on every cigarette sold. 


Merchants’ License Tax.—S. B. No. 13 
amends and re-enacts Sec. 188 of the Tax 
Code in relation to the taxation of mer- 
chants.—Passed House, February 4, 1936. 


Motor Fuel.—S. B. No. 48 provides for 
a new motor fuel tax law. 

S. B. No. 53 relates to refunds of taxes 
paid on motor fuel.—Passed Senate January 
24, 1936. 

S. B. No. 84 exempts motor fuel used in 
school buses from tax. 


Motor Vehicles.—H. B. No. 65 amends 
Sec. 35 of the Motor Vehicle Code in rela- 
tion to registration fees. 





transportation brokers. — Passed 
February 6, 1936. 
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H. B. No. 66 amends Sec. 4 of Ch. 359, 


Acts of 1932, relative to certificates of mo- 
tor carriers. 


H. B. No. 83 reduces the fees for cer- 


tificates of registration and license plates 
for certain trailers and semi-trailers. 


H. B. No. 130 prohibits the issuance of 


a certificate of motor vehicle registration 
or license plates unless state capitation 
taxes are paid. 


H. B. No. 154 amends Sec. 35 of the 


Motor Vehicle Code relative to registra- 
tion fees. 


S. B. No. 36 defines motor vehicle carrier 
Senate, 


S. B. No. 59 relates to issuance and revo- 


cation of operators’ and chauffeurs’ licenses. 
—Passed House, February 6, 1936. 


Outdoor Advertising.—S. B. No. 19 and 
H. B. No. 81 regulate and license out- 


door advertising outside cities and towns. 


Property Taxes.—S. B. No. 86 and H. B. 
No. 87 release all liens on real estate for 
taxes due the Commonwealth or any polit- 
ical subdivision prior to January 1, 1923. 


S. B. No. 102 amends Sec. 414, Tax Code 
in relation to the correction of erroneous 
assessments. 


H. B. No. 8 requires the boards of su- 
pervisors or other governing bodies of the 
counties to release upon certain conditions 
the liability for interest, penalties and ac- 
crued costs on unpaid county and district 
taxes upon real estate for the year 1935 
and all previous years, and to release offi- 
cers charged with the collection of such 
taxes from liability for such interest, pen- 
alties and costs, upon certain conditions.— 
Passed House, February 8, 1936. 


H. B. No. 57 amends Sec. 435, Tax Code, 
relative to property tax exemptions.—Passed 
Senate, February 6, 1936. 


H. B. No. 98 relates to taxes for school 
purposes. Passed House January 28, 1936. 


H. B. No. 114 amends Secs. 242 and 243, 
Tax Code, in relation to general reassess- 


ments of real estate—Passed Senate, Febru- 
ary 6, 1936. 


H. B. No. 115 provides for the collection 
and disposal of taxes which prior to the 
aggregation of land and tangible personal 
property to the localities, were assessed 
upon land and tangible personal property 
for any state purpose, and which are now 
delinquent.—Passed House January 28, 1936. 


Qualification Fees.— 5S. B. No. 33 amends 
and re-enacts Sec. 207, Tax Code, relating 
to entrance fees of foreign corporations. 
—A pproved, February 3, 1936. 


Recordation of Deeds Tax.—H. B. No. 
101 amends Sec. 122, Tax Code, prescribing 
what deeds shall be exempt from recorda- 
tion tax. 


Writ Taxes.—S. B. No. 69 amends and 
re-enacts Sec. 126, Tax Code, relating to 
writ taxes.—Passed Senate January 29, 1936, 






















































































































































































































































































































































































































































































































































































































STATE TAX CALENDAR 


1936 APRIL 1936 


SUN. MON TUE. WED. THU. FRI. SAT 


23 4 
5 6 
12 13 
19 20 
26 27 


7 
14 
21 
28 


ALABAMA 
April 1- ; | 
Franchise tax.—The franchise tax of domestic and 
foreign corporations shall be due on the Ist 


day of April of each year. 

License taxes.—If any business license commences 
after this date in any year, the amount of the 
license or privilege tax is one-half of the year’s 
license or privilege tax; the provisions of the 
business license tax law permitting the payment 
of a half-year license after April 1st does not 
apply to base ball parks. 

‘Transportation companies.—Every transportation 
company doing business in Alabama must, on 
or before the 1st day of April of each year, make 
to the Public Service Commission annual returns 
of the business of such company, up to the close 
of its business on the 31st day of December of 
the year preceding. 

April 1-15 

Motor Transportation Companies.—Every 
transportation company is required to file a} 
mileage statement with and pay a mileage tax 
to the Public Service Commission between the | 
Ist and 15th days of April each year. 





motor 


ARIZONA 
April 1— ; 
Billiard table and bowling alley license fees due. 
Insurance business license taxes due. 
Pawnbrokers’ license fees due. 
Theatre license fees due. 
April 5— | 
Alcoholic beverage licensee report due. | 
April 15 : 
Gasoline distributors’ and consignees’ reports 
taxes due. 
Motor vehicle carrier report and tax due. 
Gross income tax report and payment due. 
April 20— 
Motor vehicle carrier report and tax delinquent. | 
Gross income tax delinquent. 

April 25 
Motor fuel carriers’ report and any tax due. 


and 


ARKANSAS 
April 10—— ; 
All persons and property not listed for assessment | 
with the assessor on or before this day are de- | 
linquent thereafter. 


If personal property taxes remain unpaid after this | 
date, the tax collector may proceed to collect | 
such taxes by garnishment if no other assets | 


can be found. | 
Personal property may be distrained for non-pay- 
ment of property taxes at any time after the | 
10th day of April. 
If property taxes of car and freight line companies 
be not paid by the 10th day of April, the State 
Treasurer is required to add a penalty of 10 per 
cent thereon and mail to such companies, cor- 
porations or individuals a statement thereof. 
April 15—— | 
Monthly sales tax report and remittance due | 
(beginning 1936). | 


Extracts from tax calendars in the Corporation Tax Service published by Commerce Clearing House, Inc. 





Third Monday—— 
The first installment of one-fourth of the total 
amount of property taxes is due and payable 
from the third Monday in February to the third 
Monday in April. 
April 30 
When deemed necessary or advisable, the Cor- 
poration Commission may extend the time of 
filing the franchise tax report not exceeding 60 
days (from March 1). 





CALIFORNIA 
April 1—— 


Agricultural minerals and commercial fertilizers | 


quarterly report of sales due. 


Agricultural minerals and commercial fertilizers 
sales taxes due. 
Beer and wine (manufacturers and importers) 


monthly tax due. 


Cattle transporters’ quarterly license fee due. 
Commercial fishermen’s license fee due. 
Commercial fishermen’s annual report due. 
Employment agency license fee due. 
— cold storage meat dealer’s quarterly report 
ue. 
Gasoline tax due; distributors required to make 
physical inventory. 
Motor vehicle registration fee reduced to 9/12 of 
annual rate. 
April 5 
Fish packers’ monthly report due. 
April 10—— 
Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 
Cattle transporters’ monthly report due. 
Kelp monthly reports due. 
Kelp privilege tax due. 
Petroleum and natural gas companies’ monthly re- 
ports due. 
April 15—— 
Gasoline distributors’ 





return due. 


Sales tax quarter-annual return and quarter-annual | 


installment due. 
April 20- OTF 
Remaining one-half of real property taxes delin 
quent. 
April 25——— 
Cold storage quarterly report due. 
April 30—— | : 
Fish canneries privilege tax due. 
Imitation dairy products monthly report due. 
Slaughter house monthly report due. 





COLORADO 





April 
Employment agencies must file a report with the 

deputy state labor commissioner monthly. 

April 1 
All personal property is assessed as of this date. 
All property tax returns must be filed between this 

date and May 20 of each year. 





Between this date and March 1 preceding state- | 


ments and returns are due as follows: 

1. Stock, furniture, refrigerator, fruit, poultry 
and tank car companies, property tax state- 
ment and car mileage report; 
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1936 APRIL 1936 


SUN. MON TUE. WED. THU. FRI. SAT. 


123 4 
5 6 7 8 9 1011 
12 13 1415 16 17 18 
19 20 21 22 23 2 
28 29 30 


26 27 


425 


2. Express, fast freight, palace car and sleeping 
car companies, property tax statement; 


3. Railroad companies, property tax statement: 
| 4. Telegraph and telephone companies, property 
tax statement. 
Lien of general taxes for the current tax 


year 
| attach. 
Persons having no property to return must file a 
sworn statement to that effect between this date 
| and May 1 if they have received a schedule from 
the assessor. 

Private hospitals must file a quarterly report on 

this day. 
April 10—— 

Class A private carriers must file a report and 
pay tax for preceding month, on or before this 
date. 

| Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 


| 


this date. 
Liquor excise taxes for preceding month are due. 
| April 15 





Coal mine owners report due on this date. 
Coal mine owners inspection tax must be paid not 
later than this date. 
April 20 
Class A private carriers notified of tax due, on or 
| before this date. 
Motor vehicle carriers notified of tax due, on or 
before this date. 
April 25 
a mine owners royalty tax due on or before this 
date. 
Gasoline distributors statement to state 
| spector due on or before this date. 
Gasoline tax due on or before this date. 
Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 
April 30 
| Fiscal 





| 





oil in- 








year for annual corporation license fee 


(franchise tax) ends on this date. 


CONNECTICUT 
| April 1 
| Last day for filing income tax return unless fiscal 
year ended between January 31 and April 1. 
| Gasoline tax due from distributors. 
Cable, car, express, telegraph and telephone co! 
poration reports to Tax Commissioner due. 
Personal (poll) tax due in Manchester. 
| April 10—— 
| Theatre reports due. 
Cigarette distributors’ monthly (inventory) report 
due. 
| April 15—— 
Gasoline distributors’ 





report due. 


DELAWARE 
April 1 
Franchise tax due and payable until July 1. 
The Secretary of State is required to file with the 
| State Tax Department, on or before this date, 4 
statement of the basis of the franchise tax, and 
the amount of tax due. 
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March, 1930 


Monthly alcoholic beverage report due. 
Ovster fishing license due. 


Second quarterly installment of railroad tax due. | 


Wilmington Board of Assessment will hear and 


determine appeals until April 15. 
ril 15—— 
on filling station report due. ; : 
Kent County Board of Assessment will sit and 
hear appeals until April 30. 
Last day to file alcoholic beverage report. 
Last day to post assessment in Kent County. 
Last day upon which Wilmington Board of As- 
sessment will hear and determine appeals. 
April 25 
Quarterly warehouse reports due. 
April 30—— 
Gasoline tax reports and tax due. 
Last day upon which the Kent County 
Assessment sits to hear appeals. 
Last day upon which the New Castle County 
Board of Assessment sits to hear appeals. 
First Tuesday 
lf franchise tax report is not filed within three 
months after this date, a penalty is imposed. 





3oard of 





DISTRICT OF COLUMBIA 
April [—— ; eases 
Annual license tax for athletic exhibitions due. 
April 10— 
Alcoholic beverage statements due. 
April 30 
Monthly gasoline tax report and tax due. 





FLORIDA 


April 1—— 

All property taxes delinquent. 

Auto transportation company mileage tax and ad- 
vance payment due. 

Chain store license tax reduced one-half for re- 
mainder of tax year. 

General property and intangible 
county assessor due. 


tax returns to 


Licenses not otherwise specified issuable at half | 


rate. 

April 10-—-— : 

Lime kiln reports and fees due. 

Gasoline inspection fees and reports due. 
April 15 

Gasoline sales and storage reports and taxes due. 
April 30 

Fresh water fish dealers’ report due. 


Auto transportation company mileage tax reports 
due. 








GEORGIA 
April 1—— 

Boards of County Tax Assessors in Chatham and 
Fulton Counties meet annually on April Ist 
and continue in session from time to time. not 
later than August Ist, for purpose of examining 
property returns. 

Insurance agents’ statement due. 

License fees upon bagatelle, billiard, Jenny Lind, 
pool or tivoli tables due. 

Native gold purchasers’ copy of register due. 

Motor carriers’ mileage tax due. 

April 3 

Malt extracts and malt products returns due. 

Soft drink syrups returns and taxes due. 








April 5 
Reports due from dealers and distributors of 
oysters and shrimp. 
April 10 





Soft drink syrups returns and taxes delinquent. 
April 15 : , 
Carbonic acid gas reports and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. 
April 20 
Gasoline reports and taxes due. 
April 30 : 
Last day for filing general property tax returns 
in Bibb County. 
Motor carriers’ monthly report due. 











IDAHO 
April 1 

At the time of filing a certified copy of the 
articles of incorporation of any corporation, 
when filed on or between the Ist day of April and 
the 30th day of June, a sum equal to one-fourth 
of the annual license tax is payable. 

Personal property coming into Idaho between sec- 
ond Monday in January and this date is assessed 
at its full cash value. 

April 1-15. 

Auto transportation companies file 
ment with and pay tax to the Department of 
Law Enforcement between these dates. 

















uarterly state- 





STATE TAX CALENDAR 


April 10—— 
Monthly report of dealers in dairy 
stitutes due. 
Beer excise tax report due. | 
April 15 
Report and license tax of electric generating com- 
panies due. 
Gasoline dealers’ report and tax due. 
Electric light and power companies’ 
kilowatt tax due. 
Retail sales tax and return 


products sub 





report and 


due. 


ILLINOIS 
April 1—— 

Real and personal property, including capital stock, 
assessed as of this date. 

Lien of real property taxes attaches. 

All registered optometrists and apprentices must 
renew their certificates by this date. 

Registered beauty culturists and apprentices must 
renew their licenses by this date. 








April 5 
Cold storage warehouse monthly report of food 
held in storage due. 
April 15—— 
Fishing (nets) license annual fee due. 
Mussel license annual fee due. 
Petroleum products inspection fees for February 
due. 
Retailers’ occupation (sales) tax reports and taxes 
due. 
Alcoholic beverage tax return of manufacturers 


and importing distributors due between Ist and 





15th of each month. 
April 20—— nee : 
Last day for distributors of niotor vehicle fuel 


to make monthly return and to pay tax. 
Last day for non-distributors to tile monthly motor 
vehicle fuel report and pay tax. 
Last day for registered brokers to make return of 
sales of motor fuel. 

April 30 
All licenses (except part retailer’s licenses) to sell 
alcoholic beverages, including non-beverage 
users’ licenses, expire on this date. 
Fish dealers’ annual license fee due. 
Last day for carriers to file monthly 
motor fuel delivered previous month. 
Public accounts must renew certificates of regis- 

tration by this date. 
Railroad reports of new construction, changes in 
right of way, and rolling stock, due. 





report o} 


INDIANA 
April 1— 
Employment agency reports due. 
Semi-monthly payment of excise taxes on malt 


products and alcoholic beverages due. 
First Monday. 
First meeting of State Board of 
sioners. 
First Week—— 
State Board of Tax Commissioners consider tele- 
phone company assessments. 
Second Week 
State Board of Tax Commissioners consider ex- 
press, telegraph, sleeping car, transportation and 
pipe line company assessments. 
April 10 
Petroleum oils inspection fees due. 
April 15 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Quarterly return and payment of gross income tax 
due. 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
Third Week—— ak 
State Board of Tax Commissioners consider bank, 
trust company, building and loan association 
and heat, light, water, power, elevator and ware 
house company assessments. 
April 20—— 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
Money lenders’ (small loans) licenses renewable. 
Fourth Week—— 
State Board of Tax Coimissioners consider elec- 





Tax Commis- 











malt 








tric, street and interurban railroad company 
assessments. 
April 25 
Gasoline dealers’ reports and taxes due. j 
April 30 





Steam railroad companies subject to forfeiture of 
charter for failure to report to Public Service 
Commission. 


IOWA 





April 1 
General assessment 
upon the 


roll.—Each assessor enters 
discharge of his duties immediately 
aitter the second Monday in January in each 
year. The assessment is completed by the Ist 
day of April. 
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General property taxes (first half) are delinquent 
if not paid to county treasurer annually before 
this date, and penalties are imposed. 


Income tax returns based on calendar year must 
be filed with State Board of Assessment and 
Review on or before this date. Also, all income 
taxes amounting to $10 or less and one-half of 
all income taxes over $10 must be paid to State 
Soard of Assessment and Review on or before 
this date. 

Pipe line companies file annual property tax report 
with State Board of Assessment and Review on 
or before this date. 

Railroads file annual 
State Board of 
before this date. 

Railroads and motor carriers file annual financial 
report with Board of Railroad Commissioners 
on or before this date. 

April—First Monday—— ; ' 

Property tax.—Local board of review meets on this 

date to hear complaints and adjust assessments. 
April 6 

Cold storage plants make quarterly return to De- 

partment of Agriculture on or before this date. 
April 20 ; 

Last day to file quarterly retail sales tax return 

with and to pay quarterly retail sales tax to 


property tax 
Assessment and 


with 
on or 


report 
Review 








State Board of Assessment and Review. 
KANSAS 
April 1 
Motor vehicle registration fees reduced to 75 per 
cent. 


Second Monday—— 

State Tax Commission convenes for assessment of 
telephone, telegraph, pipe-line and electric power 
companies. 

April 10—— 

Oil inspection reports due. 

April 15 

Butter manufacturers’ tax due. 

Ice cream manufacturers’ tax due. 

Income tax return and first installment of tax for 
calendar year corporations due. 

Milk condenseries’ tax due. 








Motor carrier reports and fees due and lien 
attaches. 
April 20 : 
Property tax returns of motor carriers and car 


compenies due. 
April 25 
Gasoline reports and taxes due. 





KENTUCKY 





April 1- 

Assessment books and tax bills for city taxes in 

cities of the second class are delivered to the 
auditor on this date. 

Assessment date for property in cities of the 
fourth class. 

— vehicle common carriers 
due. 

Tax bills for city taxes in cities of the second 
class are delivered, by the auditor, to the treas- 
urer on this date. 

April 5 

Employment agency reports due. 

April 10 

Breweries and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 

Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 

Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 

Refinery monthly report due. 

April 15 

Motor carrier operators’ reports due. 

Motor carrier mileage tax due. 

Monthly sales tax report showing total gross re- 
ceipts made during March and tax due. 

April 20——— 
Crude petroleum transporters’ monthly report due. 


annual reports 











Oil production tax due. 
April 30—— 
| All licenses granted in cities of the third class 
_ expire. 
Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 


April 1—— 
General property tax returns due (except Parish 
of Orleans). 
Carrier, telephone, telegraph, and pipe line prop- 
erty tax returns due. 
Railroad car report for property tax delinquent. 
April 5—— 
Wholesale fish dealers’ report due. 
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April 10 
Auctioneers pay duty in city of 
Oyster severance tax report due. 
Dried and canned shrimp severance tax report and 

tax due. 
Parish gasoline tax reports and tax due. 
Returns from shrimp freighters and ice boats due. 
Reports of imported gasoline due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 

April 15 - 

Carrier’s report of gasoline transported due. 

Carrier’s report of alcoholic beverages transported 
due. | 

Dairy products quarterly report and taxes due; 
delinquent May 15. 

April 20— 

Alcoholic beverage tax reports and taxes due. 
Gasoline tax report and taxes due. 


| 


New Orleans. | 


Kerosene tax report and taxes due. 

April 30 
Oyster severance tax due. 
Severance tax reports of gross production and 


taxes due. 
Severance tax reports by purchasers and dealers | 
due. | 
Last day to pay first installment of real property 
tax in New Orleans. | 


MAINE 
April 1 

Amount of tax to be assessed to railroad and street 
railway companies determined on this date. 

Auxiliary state forests tax due this date when 
legislature is in session. 

First day to file railroad and street railway 
pany tax reports. 

First day to file telephone and telegraph company 
tax reports. 

Gasoline tax 


com- | 


due. | 
Itinerant vendor local licenses renewable. 
Local business licenses expire this date next fol 
lowing date of application. } 
Personal property (except stock in trade) assessed | 
as of this date. 
Small loan agency 
Tanners’ lists due. 
Taxes on real estate assessed as of this date. 


monthly reports due. 


April 2—— } 
First day to file express company reports. 
April 10—— ; 
Inspection fees for packing of food due. 
April 15—— : 
Sardine packing license fee due. 
Gasoline tax sales report due. 


Last day to file telephone and telegraph company 
tax reports. 
Last day to file railroad and street railway 


com. | 


pany tax reports. | 
MARYLAND 

April 5 : 

Last day to file monthly account of leaf tobacco | 


sales on or through Baltimore market. | 

Last day to file cold storage warehouse monthly | 
report. | 

April 10——— } 
Last day to file monthly statement or declaration 

of insurance brokers, agents or solicitors. 

Monthly gross receipts (sales) tax reports and pay 
ments due. 

April 15 
Licenses to tong oysters expire. 
Milk control fees due. 

April 25——— 

Licenses to pack oysters expire 
and renewal fees are due: 
Outdoor advertising; 
Alcoholic beverages. 

Last day to file dealers’ report and pay tax on 
gasoline sold or used during next preceding cal 








upon this date | 


| 


endar month. 
MASSACHUSETTS 
April 10 
Information returns regarding public employees 
due. 


Return of domestic and foreign corporations and 
affiliated domestic and foreign corporations not 
taxed on consolidated net income for income 
(excise) tax due. 

Notice to commissioner by foreign corporation oi 
refusal to accept allocation of income due. 

Return of security dealers due. 

Return of shipowners due. 

Return of public utility corporations due. 

Alcoholic beverage excise tax return and tax due. 

April 15 

Cold storage warehouse reports due. 

Motor fuel distributors’ return and tax due. 


THE TAX MAGAZINE 





April 30 
Return and license fee for establishments contain- 
ing explosives and combustibles due. 
Firearms license fees due. 
Ice cream, etc., Sunday sale license fees due. 
Soft drink parlor license fees due. 





MICHIGAN 
April—— 
Assessment date for timber, logs, ties, poles, etc. 
April 1—— 


Commercial forest reserves withdrawn or declassi- 
fied before this date subject to general property 
taxation for the year. 

Commercial fishing license expires. 

Ice cream manufacturers’ license must be renewed. 

Severance tax and reports due. 

Annual report and gas lines 
Commission due. 

Chain store tax and renewal of license due. 

April 5—— 
Gasoline common carriers’ statement due. 
Second Monday 

Taxable situs of property fixed. 

Lists of property may be filed with assessors until 
first Monday of June. 

April 10—— 
Last day for fur dealers to make monthly report. 


to Public Utilities 





Common and contract carriers’ monthly report 
due. 
Third Monday—— ; 
State Board of Assessors reviews public utility 
assessments and hears complaints. 
April 15—— 
Monthly sales tax return and tax due. 
April 20—— ; 
Gasoline.—Wholesale distributors’ statement and 
_ tax due. 
Severance tax and reports delinquent. 
MINNESOTA 
April 1—— ; 
Nursery stock inspection fee due. 
Auditor obtains lists of all Government and rail 


road lands becoming taxable. 
Railroads receiving land from the Government 
shall make a report of such lands sold. 
Quarterly installment of property taxes 
optional. 
Last day to file annual corporation 


due 


(foreign) re- 


port. 
April 5—— 
Cold storage warehouse reports due. 
April 10——— ' 
Live stock commission merchants’ reports due. 
Liquor reports of wholesalers, brewers and dis- 
tillers due. 
April 15——— 
Gasoline tax and fees due. 
Oil inspection fees due. 


State auditor certifies to county auditors all Gov- 
ernment and railroad lands becoming taxable. 
Interstate carriers truck mile tax and report due. 
Fifteenth Secular Day—— 
Warrants for distress and sale of delinquent per- 


sonal property may issue. 
April 16—— 
Reports of commercial fishing in certain lakes | 
due. 
April 20—— 


Common carriers’ liquor reports due. 


MISSISSIPPI 
April 1 





Every person shall deliver to the tax assessor a | 


list of his taxable property on this date. 

Car corporations must file a property return on or 
before this date. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels 
oysters purchased and caught during the pre- 
ceding month. 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 

Admission (amusement) tax and report is 
between the Ist and 10th of each month. 


On or before this date the collector shall mail to | 
each privilege taxpayer holding an annual license | 





and whose license will expire in May a notice | 
thereof and a renewal blank. 
First Monday 
Tax collector proceeds to sell lands on which | 


taxes have not been paid and which were ad- 
vertised for sale after February 15. 
Railroad companies must file a property 
on or before this date. 
Apnil 5 
Wholesale oyster and sea food dealers file monthly 
report with the State Game and Fish Commis- 
sioner on this date. 


return 








of | 


due | 


March, 1936 













| April 10— 
Admission (amusement) tax and report js due 
between the Ist and 10th of each month. 





Every dealer in motor vehicles required to file ; 
monthly report with the tax collector on thi. 
date. ay 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 

April 15 
Common carriers must file monthly report, o 


this date, of gasoline and oil delivered by them 


Distributors and wholesale dealers of gasoline 
file monthly report and pay monthly tax on this 
date. 

Monthly gross sales tax and report due on thix 
date. 


Retail dealers in gasoline file monthly report on 
this date. 

April 30 : 

Gross sales tax license expires on this date. 





MISSOURI 
April 1 ; , 
Bee owners’ registration fee due. 
Report of express corporations and gross receipts 
tax due between this date and May 1. 
First Monday ware 
County Boards of Equalization meet, except in 
counties having over 70,000 population. 
Second Monday—— 
Kansas City Board 
meeting. 
Saturday after Second Monday—— 








of Equalization holds second 








County Board of Equalization adjourns its last 
session for Jackson County. 
Last day for State Board of Equalization to equal- 
ize Jackson County assessment roll. 
April 15 
Gasoline.—Statement of distributors and dealers 
due. 
Third Monday 
State Board of Equalization meets for equaliza- 
tion of railroad, street car, bridge, telephone, 
telegraph, electric light and power, electric 


transmission line, oil pipe line, express, private 
car companies and franchises. 

Sales tax monthly return due. 

April 25—— 

Gasoline.—Tax due. 

—Distributors’ and dealers’ report of gasoline re 
ceived due. 

—Transporters’ statement due. 


Fourth Monday ’ 
County Boards of Equalization meet to hear com- 





plaints as to increased assessments except in 
counties of 70,000 to 100,000 population. 
April 30—— 


Mining statement and inspection fee due. 

Soft drink report due. 

| Manufacturers, wholesalers and dealers tax due. 
| 


MONTANA 

April 1—— ne 

Annual statement of financial condition of foreign 
corporations must be filed in the offices of the 

county clerk where principal office of corpora 
tion is located, and with Secretary of State, 
within 2 months from the first day of April. 

Express companies file annual report with State 
Board of. Equalization between this date and 
April 30. 

Freight line companies file annual statement wit! 
State Board of Equalization between this date 
and April 30. 

Oleomargarine dealers’ license fees are due. : 

Railroads must file annual property tax return wit! 





the State Board of Equalization on or before 
this date. 
| Taxidermists’ reports are due. 
| April 10 





Creameries, butter, cheese, or ice cream factories 





reports are due. | : 
Milk or cream buying stations’ reports due. 
| April 15— és 
| Alcoholic Beverages. Brewers’ and wholesalers 


monthly report and excise tax due. : 
Dealers’ monthly gasoline tax and report due t 

State Board of Equalization on or before this 
| date. 

Metalliferous mines license tax report must be 
filed with State Board of Equalization not later 
than this date annually. 

Railroads and common carriers file monthly report 





of gasoline delivered in state on_or before this 
date with State Treasurer and State Board 0! 
Equalization. 

| April 20—— ro ; . 

Oil producers’ additional license tax report and 

tax due. 

| April 30——__ 7 

| Motor vehicle registration, penalties of 10 pe 


cent added to applicants after this date. 
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March, 1936 


Oil producers deliver quarterly license tax 
to State Board of Equalization on or 
this date. : | 

Public warehousemen’s reports are due. | 


report 
before | 







NEBRASKA 


April 1—— | 
\ssessment date for property taxes. 


Annual list of stockholders of foreign corporations 
due. a. z . ’ | 
Manufacturers and distributors of alcoholic liquor 












at wholesale must make a return with the 
Liquor Control Commission between the first 
and fifteenth of each month showing amount 
of liquor manufactured and sold during the 





preceding month, 
Municipal taxes upon real estate in the City of 

Lincoln become a first lien thereon. 
Quarterly reports from game and fur farms due. | 
Property reports of railroads to county clerks due. 
April 5—— 



















Gasoline carriers’ reports due. 

Gasoline dealers’ reports and taxes due. 

Property schedule of railroads due. 

Reports and taxes of retail imitation butter dealers 

due. 

April 20—— ; ! 

Property reports of sleeping car companies due. 
Railroad car reports due. 

Property reports of car companies due. 
April 30-——— 

Licenses of insurance agents or brokers expire. 













NEVADA 


April 1—— 

‘Saeeeer for certain county licenses begins. 
Petroleum products report and fees due. 
First Monday. 
Ten days later, affidavits of tolls for roads and 

bridges due. ; 
April 15——— 
Gasoline tax report and taxes due. 























NEW HAMPSHIRE 
April 1—— 

Annual license fees of insurance companies and 
agents due. 

Annual license fee due. 

Annual license expires and fee due. 

Gasoline distributors’ monthly tax due. 

Annual return and fee of every business corpora- 
tion due. 

Assesssment date. 

Motor vehicle registration expires on this date. 

Personal property in unorganized places on this 
date taxed to owner at residence if not already 
taxed. 

April 190——— 

Monthly report of agents of unlicensed fire inser- 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign manufacturers 
wholesalers of beverages due. 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

April 15 

Inventories of taxable estate shall be filed by cor- 
porations with the selectmen or assessors. 

Monthly report of gasoline distributors due. 

April 25 —__. 

Quarterly report due. 

April 30 

Beverage permits expire. 

Selectmen and assessors are authorized to receive 
inventories of corporations prevented by acci- 
dent or mistake from making a return on or 
before April 15. 






















and 
























NEW JERSEY 
eS 
Dealers in commercial 
and pay inspection fee. 
Direct appeal may be taken to the State Board 
of Tax Appeals on or before this date, following 
the assessment of property of any kind. 
On or before this date distributors pay 
tax 
Apri] 5 ——_ 
Cold storage warehouses file report. 
April 10 
Operators of interstate busses file monthly state- 
ment on or before this date. 
Operators of motor busses within the limits of a 
“municipality” file a statement and pay the | 
gross receipts tax on or before this date. 


fertilizers file statement 








gasoline 


























April 30 


April 1 





STATE TAX CALENDAR 


| April 1S —— 


Reports due from manufacturers, distributors, | 
transporters, storers, warehousemen and import- | 
ers of alcoholic beverages. 





Distributors of motor vehicle fuel file monthly re. | 


ports on or before this (last business day ot | 
month) date. 
Transporters of gasoline must, within 60 days 


after the close of each month, furnish a state- 
ment, to the State Tax Commissioner of all de- 
liveries to points in New Jersey. 


NEW MEXICO 





Income tax information return due. 
First Monday ee : 
County Board of Equalization meets on this date | 
to correct the assessment roll. | 
Private car property tax returns due between this 











| 

, , | 

Reports of public grain warehouses due. date and June 1. | 

April 6—— April 15 | 

Quarterly report of cold storage warehouses due. Income tax returns and first quarterly nnn 
April 10—— 7 _ due. 

Employment agencies’ reports due. Gross income (occupational) taxes and reports due. | 

Railroad monthly reports of passes due. April 20- 

April 15—— ; ; Pipe line license fees due. | 

— list of stockholders of foreign corporations Motor carrier reports and taxes due. 

ue. 





April 25 


| 


Gasoline distributors’, retail dealers’ taxes and re- | 


ports due; taxes and reports on gasoline pur- 


chased from unlicensed distributors and dealers 
due; carriers’ reports due. 
NEW YORK 
Aoril 1——_ 
First half of New York City real property taxes 
due. 


Franchise tax on transportation and transmission 
companies due and payable on this date, or 
within 30 days of date of notice of assessment. 

Last day for real estate, holding, and co-operative 
agricultural corporations to pay franchise tax. 

Lien date for first half of New York City real 
property taxes. 

Lien date for state, county, town and town district 
taxes in Westchester County. 

Shell-fish grounds tax due. 

April 5 

Cold storage warehouse monthly report due. 

April 15 

Upon written application by real estate, holding, 
and cooperative agricultural corporations subject 
to franchise tax, tax commission may extend 
time in which to make report, but not beyond 
this date. 

New York City Sales Tax return and tax due. 

Upon written application to tax commission, said 
commission may, in its discretion, extend filing 
time of transportation and transmission com- 
panies until this date. 

Last day for making return and paying personal 
income tax without penalty (where return is 
made on the basis of the calendar year) by 
persons, partnerships, fiduciaries, and withhold- 
ing agents subject to the provisions of Article 
16 of the Tax Law. If returns, other than by 
withholding agents, are made on the basis of 
the fiscal year, they are to be made and the 
taxes paid to the Tax Commission on or before 
the fifteenth day of the fourth month following 
the close of the fiscal year. 

Unincorporated business tax returns due. 

April 25 

Last day to file New York City public 
Excise Tax monthly return and pay tax. 

April 30 

Electric railways liable under Sec. 

quarterly report and pay tax in April of each 











utility 





year. 

Last day to pay state, county, town and town 
district taxes in Westchester County without | 
penalty. 


Transportation and transmission companies liable 
for additional tax must file quarterly report and 
pay tax in April of each year. 


NORTH CAROLINA 





April 1 
First day to file general prorerty tax return. 
Oyster dealers’ licenses in New Hanover, Onslow 

and Pender Counties expire. 
Quarterly reports of installment paper dealers due. 
Personal property held in trust listed for taxation 
as of this date. 





Property, real and personal, assessed as of this 
date. 
Tax liens attach to railroad property. 
April 2 


Penalty of 3 per cent accrues on property taxes. 
oril 10—— ; 
Ice cream manufacturers’ reports due. 


A 


Alcoholic beverage excise tax is due on or before | 


the 10th day of each month. 





185 must file | 
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April 15——— 


Gasoline tax refund application for preceding quar- 
ter due. : 
Gross sales return and tax due on or before this 
date 








e where sales are reported on a monthly 
basis. 
April 16—— 

Penalty accrues for failure of warehouses and 
co-operative marketing associations to file prop- 
erty return. 

April 20 
Gasoline tax and report due. 
April 30 





| 


| 
| 
| 
| 
| 


Last day to file property tax return (unless other- 
wise designated by County Commissioners). 

Annual brewery license expires on this date. 

Annual license for alcoholic beverage salesmen ex- 
pires on this date. 

Annual license to sell alcoholic beverages on rail- 
road cars expires on this date. 

Annual license to sell alcoholic beverages at whole- 
sale expires on this date. 

Annual license of bottlers expires on this date. 


NORTH DAKOTA 





April 1 
Applications for gasoline tax refunds may be filed. 
Assessment date for property taxes. 

Assessment lists due on demand of assessor during 
April and May. 

Cigarette stamp tax reports due. 

Oil inspection reports and fees due. 

Tractor fuel oil report and fee due. 

April 6 
Cold storage warehouse reports due. 

April 10 
Oil inspection fees delinquent. 
Grain warehouse reports delinquent. 
Tractor fuel oil fees delinquent. 

April 15 
Gasoline reports and taxes due. 

Interstate motor carriers mileage report and taxes 
due. 

April 20—— 

Surety liable on oil dealers’ bonds. 
Retail sales tax quarterly return and payment due. 

April 30 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














OHIO 
April 5—— 
Last day for employment agencies to file monthly 
report. 
April 6—— 


Last day for cold storage warehouse corporations 
to file report. 

April 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of fifth installment of real 





property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 


Day Preceding 2nd Monday—— 

Day on which state tax lien attaches to real prop- 
erty. Date of taxable status. 

Second Monday 
Reports of damaged or destroyed property may be 
made until October 1. ‘ 

April 15——— 

Monthly reports of unregistered dealers in motor 
vehicle fuel due. 

Use tax returns and payments due. 

April 20 
Alcoholic beverage taxes payable monthly are due. 
Last day without penalty for dealer to report sales 

or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 

Private motor carriers’ monthly report and emer- 
gency tax due. 

Anril 30 
End of year for which taxable gross earnings are 

assessable for gas, electric, heating, cooling, 
messenger, signal, pipe line, union depot, water 
transportation and water works corporations. 

Gasoline tax for preceding calendar month due. 

Last day to file monthly fishing report. 

Time for report by owner of exempt forest land on 
timber removed year ending March 31, for pur- 
pose of tax on value of timber so removed as 
condition of exemption. 

Transportation companies, including pipe lines, 
report all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 











OKLAHOMA 
April 1—— 
| Excise tax on petroleum report and tax due. 


Gross production tax and report on oil and gas 
due. 


Penalty accrues for failure to register motor ve 
hicle. 






































































































































































































































































































































































































































































































































































































































































































































172 


April 5 
Reports from mines (other than coal) due. 
April 10 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 


Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 


April 15 
Gasoline taxes and reports due. 


Gas pipe line reports of daily meter readings due. | 
Mileage report and tax of motor vehicle carriers 
due. 
April 20— 
Monthly sales tax and report due. 
Reports from coal mines due. 
April 30—— 
Cotton manufactories gross production quarterly 
return and tax due. 
Fur dealers’ reports due. 


Gross production tax and report on asphalt and 
ores due. ; ; 

Quarterly report of purchasers of oil and gas due. 

OREGON 
April 1 

Annual fish report is filed with the master fish 
warden on this date. 

Each insurance adjuster must annually, on or be- 


fore this date procure a license from the insur- 
ance commissioner. 

Excise (income) tax may be paid in two instal- 
ments, each consisting of 4 of the total amount 
of the tax. First instalment due at time fixed 
for filing excise (income) tax return—April Ist 


in the case of corporations paying tax based on | 


calendar year, or 90 days after expiration of the 
fiscal year in the case of corporations paying 
on a basis of fiscal year. 
Half of intangibles and personal income tax (first 
instalment) due on or before this date. 
Intangibles and personal income tax returns based 
on calendar year are due on or before this date. 
Last day for calendar year corporations to file ex- 


cise (income) tax return with the State Tax | 
Commission. | 
Motor carriers’ report filed with public utilities | 
commission. 
Public utilities file report and pay fee to public 


utilities commissioner 
nually. 

Surplus line insurance agents hle statements on 
or before this date with the insurance conimis- 
sioner. 

Surplus line insurance 
this date. 


on or before this date an- 


agents licenses expire on 


Special motor carriers’ monthly fee due. 
April 1-May 15—— 
Bank property tax statements are filed between | 
these dates with county assessor. | 
April 10—— 
Oil well license tax and report due on or before 
this date to county treasurer. 
April 15—— ; 
Fish poundage fee and report and meat dealers 
report due on or before this date. 


Gasoline tax and report due to Secretary of State 
on or before this date. 
Public utilities property 


tax returns are filed with 


the State Tax Commission on or before this date. | 


April 20—— _ 
Motor carrier’s tax due on or before this date. 
Alcoholic beverage excise tax and report due. 


PENNSYLVANIA 
April 1— 

Applications to renew retail malt beverage licenses 
which are scheduled to expire on May 3lst 
should be filed on or before this date. 

In cities of the second class, the first quarterly 
installment of taxes becomes delinquent. 

April 6—— ; 
Quarterly report of cold storage warehouses due. 
April 10— 

Amusement tax monthly reports and payments 

due. 


Liquor importers’ 
enue due. 

Malt beverage tax reports 
enue due. 


reports to Department of Rev- 


Department of Rev- 


April 15——-__ 
Liquor manufacturers’ reports and taxes to De 
partment of Revenue due. 


Corporate net income tax returns on calendar vear | 
basis due together with not less than one-half of 


tax payment. 
April 30 
In cities of the second class, 
installment of taxes becomes delinquent. 
Last day for 1 per cent discount on 
taxes in cities of the third class. 
Milk dealers’ licenses expire. 





property 


the second quarterly 


THE TAN MAGAZINE 
Monthly 


| and carriers of liquid fuels (for preceding month) 
due. 


Che mercantile license 
date. 


tax year expires on 


Vheatrical exhibition licenses expire 


RHODE ISLAND 
| April 1—— 


Analysis fee due. 


Ratable personalty taxable in town where owner 


lives for larger portion of year preceding April 1. | 


April 10—— 

Gasoline distributors’ monthly tax due. 
April 15———__ 

} Gasoline distributors’ monthly report due. 


SOUTH CAROLINA 


three-fourths of the permit fee. 


before the Ist day of April. Tax is paid to | 
| State Tax Commission. 
Every domestic corporation is required to pay, on 
} or before the first day of April in each year, an 
annual license fee (franchise tax). 
April 1-10-—— 
Admissions to amusements return and stamp tax 
due between these dates. 
Power tax and report of public utiilties due be 


tween these dates. 
April 4—— 


Fisheries monthly stamp report due not later than 
this date. 


April s—— ’ ; 
Fishing license tax report is due within 5 days of 





| the end of each calendar month. 
Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 


ceeding month. 

Sturgeon, caviar or shad dealers file a report within 
5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

April 10 

Terrapin dealers report is rendered on or before 

this date. 


| 
April 11—— 
} 





Chain store tax is delinquent if not 
10 days after same becomes due. 
April 20- 
Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 


paid within 


SOUTH DAKOTA 
April 1—— 
Private car line taxes delinquent. 
I:gg dealers’ license fees due. 
Warehouse reports due. 
Revocation of licenses of foreign corporations fo1 
failure to file reports. 
April 10—— 
Employment agency reports due. 
Motor 


carrier reports and taxes due. 
April 15—— 
Inspector of petroleum products may require re 
port. 


Gasoline reports and taxes due. 


TENNESSEE 





| April 1 
Insurance agents’ 
date each year. 
Public utilities (owners) file property tax return 
on or before this date biennially, in even vears. 
Last day for public utilities to pay annual inspec- 
tion and supervision fees. 
April 5 
Quarterly report of oils and 
due on or before this date. 


| April 15 


report is due on or before this 





volatile 








reports and tax payments of distributors 


Chain store license report and tax are due on or | 






this | 


| April 1—— 
Alcoholic beverage permittees commencing busi- | 
ness between April 1 and June 30 pay only | 


| 





| 





| April 20—— ; 
Monthly fees of motor carriers due. 
VERMONT 
Annual license tax of corporations.—Retur: 
must be filed with State Treasurer and Con 
missioner of Taxes and tax must be paid 
State Treasurer not later than this date when 


substances | 


Last day on which to file quarterly report of oils 
and volatile substances. | 
Report is filed with the Comptroller of the Treas- 
ury. 
April 20 
3usiness corporations, manufacturers, financial in- 
Stitutions, insurance, investment, cemetery and 
miscellaneous corporations file property tax re- 


turn not later than this 
April 30 


Certificates of registration of alcoholic beverage 
dealers expire annually on this date. 


date. 





| 
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TEXAS 
April 1— 


Car companies’ public utility 


report and tax dy 

Cigarette tax.—Wholesale dealers’ report of dro, 
shipments due. 

Express companies’ public utility rep: and + 
due. 

First day to file application for renewal oj 


hicle and chauffeur’s licenses. 


Freight car companies’ public utility 


tax due. me 
Gas, light, power and water companies’ public y; 
ity report and tax due. 
Last day to file sworn inventory of property wit 
in city limits. : 
Railroad rolling stock reports to county of princi: 


office due. 
Report and tax of textbook publishers due 
Report of emigrant agents due. 
Report and tax of commercial agencies 





ue, 
Sulphur production report and tax due 
Timber brands, report due. 
Telegraph companies’ public utility report and , 
due. 
Telephone companies’ public utility report and ¢ 
due. 
Terminal companies’ public utility report and ta 
due. 
| April 15—— 
Cigarette tax.—Wholesale dealers’ report of dr 
shipments due. 
April 20 
Gasoline taxes and reports due. 
April 25——— 


Natural gas production report and tax due. 

Monthly report and tax of cement distributors due 

Oil production reports and taxes due. 

April 30—— 

Last day to list property for taxation. 

Oil carriers’ report due. 

Oil production report of oil withdrawn from st 
age due. 

Railroad rolling stock report due to counties othe 
than that of its principal office. 


UTAH 
April 1—— 
Gasoline distributors’ and retailers’ license fee 
due. 
April 5 





Monthly report of cold storage warehouses due. 
April 10——- ; : 
Carriers’ report of motor fuel deliveries due. 


Monthly report of dealers and manufacturers 
alcoholic beverages due. 


Motor carriers’ special tax report due. 
April 15—— : ‘ 
Annual statement of taxable estate may be re 
quired. 


Monthly gasoline tax and report due. 
Sales tax and return due. 





time is extended by Commissioner of Taxes. 
Annual license tax must be paid by domestic co! 
poration before this date or it ceases to exist. 
Real and personal estate appraised as of this date 
National bank deposits taxed. 
Report of national bank deposits to Commissione 
to be made within twenty days. 
Creameries, cheese factories, condensaries 
ceiving stations license fee due. 
Quarterly reports of creameries, 
condensaries and receiving 
five days from this date. 
Foreign corporations must obtain extension 
thority to do business from Secretary of 
on or before this date. 


and re 


cheese fac 
stations due 


April 15-—— 


Corporation income (franchise) tax returns base 
on calendar year must be filed with the Com 
missioner of Taxes within 30 days of tlie 
that any corporation should have filed a 
with the United States Treasury. First quar 
terly instalment of the tax is paid to the Con 
missioner at time of filing report. 

Half of railroad taxes for period ending Decembe! 
31 due. 

Half of taxes levied on domestic steamboat, 
or transportation companies for period ending 
December 31 due. 


Half of taxes levied on telephone companies fo 


period ending December 31 due. 


tories 
witht 


f au: 
State 


date 
returt 


car 


M 


April 2( 


Tax i 
April 2 
Repo! 


April 1 
Certi! 
rie! 
wit 
Milk, 
reg 
Milk, 
tor 
dat 
Moto 
dur 
Vehi 
April 1 
Oyst 
Medi 
du 
April 1 
Oyst 
du 
April 1 
Mp Toba 
Seer 
pr 
Beve 





eport ar 
ublic yt 
erty with 


r pTinery 


rt and t 


t and ta 


ue 


jutors due 
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rense tee 


ses due. 


due 
icturers 


Returns 
and Con 
ye paid t 
date when 
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y of State 


urns base 
the Com 
yf the date 
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First quar 
. the Con 


Decembe! 


mboat, ca! 
iod ending 


ipamies for 


April 1—— 
Certificate of title to motor vehicle common car- 


April 1-April 10 


April 1-April 11 


April 10—— 


April 15——— 
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April 20— ee ; April 20 
Tax inventory of individuals and corporations due. Gasoline statement and tax due. 
April 21—— 


Report of national bank deposits due. 







April 1 





VIRGINIA 


riers presented annually on or before this date 
with any changes made. ; ; 

Milk, cheese and ice cream stations and factories 
register. ; . 

Milk, condensed milk, ice cream and cheese fac- 
tories or stations to register on or before this 
date. ne ‘ 

Motor vehicle carriers’ road tax and appraisal tax 
due. 2 : 

Vehicle registration renewable. 


during April. 
tax returns. 


water, telegraph, 





Oyster purchaser’s inspection fee due. 
Medicine, salve, liniments, etc., vendors’ reports 
due. 


Works due. 
First Monday: 








Ovster barrelers’, shuckers’ and packers’ reports 


j April 15 
due April 1 or within 10 days thereafter. 





Tobacco warehouse report due. 

Seer excise tax and report of beer sold during 
previous month due on or before this date. 
Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
during previous month due on or before this 
date. 


April 30 








Annual income tax report on calendar year basis. 

Any officer of a corporation who makes a fraudu- 
lent return with intent to defeat or evade pay- 
ment of income taxes is liable to a penalty of 
not more than $1,000 for failure to file report 
within required time. 

Corporations which fraudulently or with a view 
to evade the payment of proper taxes fail to 
file a list of income or list same at less than 
true value pay a penalty of 100 per cent of 
such unpaid taxes. Listing income at 50 per 
cent or less of actual value is taken as prima 
facie evidence of intention to evade taxes. 

Final day to use license plates of motor vehicles, 
trailers and semi-trailers of previous year with- 
out penalty. 

Information income tax returns due on or before 
this date. 

Penalty not to exceed $100 to be paid to State by 
any corporation failing to make anv income re- 
port or return within time required. 


April 1 


tion annual reports. 


April 10 





Brewers’ and_ beer 
and excise tax due. 
April 15 








April 30 


annual reports. 


WASHINGTON 


Auto transportation company reports and fees to 
Director of Public Works due April 1-15. 

Commercial fertilizers license fees due. 

Express company reports due April 1-30. 

Fish hatchery reports due. 

Fur dealers’ reports due quarterly. 

Game farm reports due. 

Hearings on railroad property tax assessments 

Last day to file railroad and telegraph property 


Reports and fees of common carriers, gas, electric, 
_telephone, wharfinger and 
warehouse companies to Department of Public 


Migratory livestock driven into any county after 
this date liable to taxation. 


Butter substitutes reports and taxes due. 

Gasoline reports and taxes due. 

Auto transportation company reports and fees to 
Director of Public Works due April 1-15. 

Compensating tax and return due. 


Express company reports due April 1-30. 


WEST VIRGINIA 
First day to file foreign and non-profit corpora- 


General property returns of public service corpora- 
tions due on or before this date. 

Public utilities’ report and privilege tax (or first 
installment thereof) on calendar year basis due. 


Petroleum dealers’ reports due. 
distributors’ monthly report 


First day for auditor to notify foreign corpora- 
tions of the amount of the license tax due. 
Retail sales tax and return due. 


Last day to file foreign and non-profit corporation 


Gasoline tax and reports due. ; ; 
First quarterly report and payment of business 
and occupation tax due. 





BUREAU OF INTERNAL REVENUE RULINGS 173 










WISCONSIN 





April 1 
Motor carrier quarterly flat tax due. 
Annual license tax on canneries due. 
Annual license tax on condensaries due. 


linquent). 


tions. 


and conservation and regulation companies due. 
Owners of lead and zinc 5 
nish verified statement annually. 
April 5 
Monthly report of cold storage warehouse due. 
April 10—— 
Alcoholic beverages monthly reports due. 
Oleomargarine license tax report due. 
April 15—— 
Motor carrier flat tax quarterly reports due. 
Fourth Monday. 








delinquent tax lands as of that date. 
April 30 





Privilege dividend return and tax due. 


WYOMING 
April 1 





February 1. 


and shares held January 1. 
to the state board of equalization. 
equalization due. 
due. 
due. 
companies. 
April 10 ; 
Carriers’ monthly gasoline tax and report due. 


April 15 ; 
Monthly gasoline tax and report due. 








1936). 
April 20——_ 
| Motor carrier compensatory tax and report due. 











Rulings of the Bureau of 
Internal Revenue 


Capital Gains and Losses.—Capital assets received by in- 
testacy or general bequest, under the 1928 Act, are deemed 
to be held from the date of decedent's death and not from 
the date of distribution to the beneficiaries. Capital assets 
sold by the beneficiaries more than two years after dece- 
dent’s death but less than two years after date of distribu- 
tion to them are deemed to have been held more than two 
years pursuant to Section 101, 1928 Act—Mim. 4409, X V-3- 
/909 (p. 4). 


Contributions to Wisconsin Unemployment Reserve 
Funds.—Industrial Commission of Wisconsin notifies Wis- 
consin employers that since the issuance by the U. S. 
Bureau of Internal Revenue of I. T. 2866, XIV-1 CB 291, 
denying deductions for contributions to Wisconsin unem- 
ployment reserve funds, the Wisconsin Unemployment 
Compensation Act has been amended, so that, in all proba- 
bility, such contributions will be allowed as deductions on 
1935 income tax returns.—Industrial Commission of Wis- 


consin Release No. 178, dated November 30, 1935. 


Credit for Foreign Taxes—Limitations on Credit.—A 
lividend received by a citizen of the United States on stock 
! a domestic corporation must be treated as income from 
sources without the United States, for the purpose of 
computing the limitation on the credit for foreign taxes 
under Section 131 of the Revenue Act of 1932, if such divi- 
dend under Section 119 of the Act is defined as income 
Irom sources without the United States. 


_ A dividend received by a citizen of the United States 
irom a foreign corporation must be treated as income 
Irom sources within the United States, for the purpose of 
computing the limitation on the credit for foreign taxes 
under Section 131 of the Revenue Act of 1932, if such divi- 





dend under Section 119 of that Act is defined as income 
from sources within the United States—G. C. M. 16029, 
XV-2-7899 (p. 2). 


Excess-Profits Tax.—Income of a corporation, which has 
changed its accounting period, should not be placed on 
annual basis, for excess-profits tax purposes under Section 
702 of the 1934 Act, where the income-tax taxable year 
consists of a period of less than 12 months. Where 
the period is less than 12 months the adjusted declared 
value of the capital stock, as the basis for the excess-profits 
tax, shall be reduced to an amount which bears the same 
ratio thereto as the number of months in the period bears 


to 12 months.—G. C. M. 15937, XV-3-7908 (p. 2). 





Computation here Accounting Period Has Been Changed 


In determining excess-profits tax liability under the pro- 
visions of Section 216 of the National Industrial Recovery 
Act, the provisions of the Revenue Act of 1932 are ap- 
plicable except where they are inconsistent. Accordingly, 
Section 47 (c), supra, applies, there being no specific pro- 
vision in the National Industrial Recovery Act for the re- 
duction of the adjusted declared value of capital stock 
corresponding to Section 702 (a) of the Revenue Act of 
1934. In the instant case the corporation's net income for 
the period January 1 to September 30, 1933, was $24,000, 
and the adjusted declared value of its capital stock (value 
as of December 31, 1932) for the year ended June 30, 1933, 
on which the excess-profits tax deduction for the period 
ended September 30, 1933, is based, was $100,000. The 
excess-profits tax liability should be computed as follows: 


(1) Net income for 9-month period $ 24,000.00 
(2) Item (1) multiplied by 12 288,000.00 
(3) Net income on annual basis ($288,000~+9) 32,000.00 
(4) Deduction of adjusted declared value (12% per cent of 

$100,000) caertae : 12,500.00 
(5) Net income subject to excess-profits tax 19,500.00 
(6) Tax on item (5) at 5 per cent—annual basis 975.00 
(7) Amount of tax for period ($975 34) 731.25 


























Last day to file annual report of domestic corpora- 
tions (but see June 1, when tax is actually de- 














Last day to file annual report of foreign corpora- 








Owners of lead and zinc bearing lands file return. 
Reports by street railway, light, heat and power 
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It is held, therefore, that in computing the excess-profits 
ax liability under the National Industrial Recovery Act for 
i period of less than a year where a corporation changed 
ts accounting period, the adjusted declared value of its 
apital stock should not be reduced but its income should 
be placed on an annual basis. Even though the result 
may be the same under the National Industrial Recovery 
\ct and under the Revenue Act of 1934, different methods 
f computation are prescribed by those Acts. 

It may be added that the above computation may not be 
nvoked in the case of the first return after organization 
of a corporation, or the last return upon dissolution, re- 
rardless of the fact that the period during which its income 
is received or earned ts less than a “. year. (See Bankers’ 
Trust Co. v. Bowers, 295 Fed., 89, T. D. 3547, C. B. IIT-1, 
237: G. C. M. 2292, C. B. VI-2, 78; G. C. M. 2080, C. B. VI-2, 
288: Louis Hlymel Planting & Manufacturing Co. v. Commis- 
sioner, 5 B. T. A. 910, acquiescence, C. B. VI-2, 3; I. T. 
2817: C. B. XIII-2, 116. Compare G. C. M. 15937 [see 
above].—lI. T. 2951, X V-3-7917 (p. 24). 


Excise Tax on Jewelry Sales.—In accordance with the 
authority conferred upon the Commissioner by Section 
619 (b) of the Revenue Act of 1932, as amended, it has been 
determined that on and after June 21, 1932, the tax on sales 
of rings and watches by manufacturers, producers, or im- 
porters selling at retail who do not sell like articles at 
wholesale shall be computed follows: 


(1) The tax is due on an amount equivalent to 55 per cent of the 
actual retail price for which the article was sold during the period June 
21, 1932, to June 2, 1933, inclusive, and on an amount equivalent to 
60 per cent of the actual retail price on or after June 3, 1933 (when the 
percentage rate was changed from the former rate to the latter), except 
that 


(a) Where rings and watches are sold under installment contracts 
and where 60 per cent of the actual retail price is less than cost plus 
15 per cent, the tax is due on the sum of the actual cost of all the parts 
and materials used plus 15 per cent (which percentage covers the 
charge, if anv, for assembling, overhead, profit, and that portion of the 
selling and administrative expenses applicable to a fair wholesale price) ; 
and except that 

(b) Where goods are sold for less than original cost because of 
changed market conditions or other reasons, the tax may be computed 
on the sum of the current replacement value of the parts (instead of 
on the original cost of such parts) plus 15 per cent; or if sold at less 
than such current replacement value, the tax is due on the actual sale 
price. 

(2) Where watch parts, diamonds, and mountings are purchased 
tax-paid by the retailer who assembles them, such retailer may, in 
computing the tax due the Government on the sale of the completed 
articles, take credit for the tax paid by the prior manufacturers from 
whom such articles were purchased. In such cases, however, it is 
necessary that the retailer have in his possession evidence showing the 
amount of the tax the manufacturer actually paid to the Government on 
the sale of the watch parts, diamonds, and mountings. 


(3) Where school class rings and pins, not tax-paid, were sold by 
the retailer during the period June 21, 1932, to May 21, 1933, inclusive, 
the tax is due on an amount equivé alent to 55 per cent of the retail sale 
price; and when sold on and after May 22, 1933 (when the rate of 
percentage was changed, S. T. 672, C. B. XIE-1, 395), the tax is due on 
67 per cent of the retail sale price. 


The taxes due on all sales taxable under Section 605, as 
amended, which were made on or before December 31, 1935, 
may be computed at 10 per cent of the fair market price 
determined in accordance with the rules specified herein- 
before and thereafter, until further notice, on the basis 
of one-eleventh of the fair market price as so determined.— 


826, XV-3-7915 (p. 21). 


Excise Taxes on Sales.—Following is excerpt from a 
letter (A-67600), date January 7, 1936, signed by J. R. 
MecCarl, Comptroller General of the United States, and 
addressed to Secretary of the Navy: 


In view of the terms of the law and the regulations of the Commis- 
sioner of Internal Revenue, it appears desirable in future specifications 
to require only that where the bidder is m anufacturer, producer, or 
importer of any article subject to excise tax under title IV of the 
Revenue Act of 1932, as amended, the bidder state whether the amount 
of such tax has been considered in fixing the amount of his bid and 
whether he has claimed or will claim exemption from, credit for, or 
refund of such tax with respect to the sale of said articles. There 
is suggested the following, which would appear adequate: 


To be executed only where the bidder is manufacturer, producer, 
or unesser, iff any article bid on whitch is subject to excise tax 
under title of the Revenue Act of 1932, as amended. The amount 
of Federal fh. paid or payable on articles subject to tax under title 
IV of the Revenue Act of 1932, as amended, is (included—ex- 
cluded) in the prices bid herein, and the bidder (has—has not) 
claimed and/or (will—will not) claim exemption from credit for, 
or refund of such tax with respect to sale of said articles, as 
provided by law. 
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No other provision with respect to any existing Federal tax 
appear in the bid or contract. 


should 


For the purpose of payment under a Government coutrae 
the contractor may be presumed to have included in his bid price of 
necessary elements of cost, but where the interests of the Gover nment 
are concerned it may not be presumed that a bidder has excluded an 
unauthorized item. It is to be observed further, that in order to « /btain 
a credit or refund of the tax in the event it is not included, that fact 
must be established by a contractor or the manufacturer, producer, or 
importer entitled thereto. In order to obtain such relief there must be 
furnished an affidavit by a responsible representative of the Govern 
ment to that effect. It would seem, therefore, both in the interests of 
the contractor and the United States that it be definitely established 
in every instance that the tax has or has not been included in 
price, as the case may be. However, the ultimate result will be 
same in either event. If the bid price included the tax the contract 
price should be paid but no representative of a department or agency 
of the Government should make any affidavit or statement whereby 
contractor may obtain relief. If, on the other hand, it be establishe: 
that the tax was excluded in submission of the bid, the contractor would 
be entitled upon establishment of that fact, to claim a refund from the 
Commissioner of Internal Revenue. 


the bid 


a 


With particular reference to the inquiry as to payment under contract 
NOm-18968, September 28, 1935, with the Colonial Oil Company, it 
would appear proper to pay for the gasoline delivered at the contract 
price of $.0847 per gallon. If, however, it is determined that the 
contract price per gallon is inclusive of the Federal tax no statement 
or certificate should be given the contractor with reference thereto such 
as would permit the contractor to claim a refund of the tax. 


In view of the conclusion reached above, no adjustment in price by 
reason of the inclusion of - tax in connection with deliveries of 
material on or after October 1, 1935, on contracts based on bids opened 
prior to August 30, 1935, Bea necessary. Where a bidder in sub. 
mitting a bid certified that the prices included Federal tax, payment 
should be made at the contract price and no possible undertaking 
obtain relief from the taxes should be considered. 


Since the right of a contractor to relief from or refund of the tax 
imposed by Title IV of the Revenue Act of 1932, as amended, is wholly 
dependent upon the establishment by the contractor that the articles 
involved have been sold to the Government tax free, or that the price 
to the Government did not include any amount as a result of the tax, 
the conclusion stated in Circular letter No. 124, October 2, 1935, of the 
Treasury Department, Procurement Division, that— 


_ It will be necessary to deduct the amount of the Federal excise tax 
from the purchase price of the articles enumerated in said Title 1V of 
the Revenue Act of 1932. (Italics supplied.) 


does not appear to be in entire accord with the law and regulations, 
supra. As pointed out, the right of the contractor to remission ot 
retund of the tax is dependent upon whether a sale is actually made 
to the Government tax free. The necessity for deduction of the tax 
from the bid price either prior or subsequent to award does not appear 
under the circumstances. 


Excise Tax on Toilet Preparations.—Where beauty shops 
and barber shops dilute toilet preparations for use in ren- 
dering services to patrons, they are not subject to tax as 
manufacturers, but if such diluted preparations are sold 
by them, they become liable to the tax imposed by Section 


603, 1932 Act.—S. T. 825, X V-3-7914 (p. 20). 


Gift Tax.—lf property transferred is community prop- 
erty, a separate return should be executed by each spouse 
setting forth the value of the property transferred. li 
the community property transferred has a value of $100,000, 
a gift has been made by each donor of $50,000. [On this 
basis, no return is required if the total value of the prop- 
erty is $10,000 or less. Ed.J]—Syllabus of letter of Novem- 
ber 22, 1935, addressed to a taxpayer and signed by D. S. 
Bliss, Deputy Commissioner (symbols, MT:ET:GT: 
Miscellaneous). 


Stamp Tax on Stock Transfers.—A transfer of stock un- 
der court order from a trustee of a Connecticut decedent's 
estate to the life tenant is subject to stamp tax. The life 
tenant is not a trustee, and the transfer is not to a successor 
trustee of the same trust estate appointed under order of 
the court.——Summary of a letter of January 16, 1936, ad- 
dressed to a taxpayer and signed by D. S. Bliss, Deputy 
Commissioner (Symbols MT:ST:CES). 





Transfer of stock by one corporation to another, pur 
suant to a merger or consolidation under the banking 
law of the State of New York, is subject to tax regardless 
of the fact that the stock is held by the first corporation it in 
a fiduciary capacity, and that the trust instrument pri 
vided for the appointment of a successor trustee in tlie 
event that the first corporation ceased to act. The transfer 
was not effected wholly by operation of law, but was 
brought about by the acts of the parties —G. C. M. 15745, 
XV-4-7923 (p. 16). 


(Continued on page 184) 
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WASHINGTON 


Federal Tax Legislation Prospects 


rE. HE delay of Congress in taking any action to 
| levy new taxes to provide revenue for the soldiers’ 
bonus law, the new farm legislation which is well on 
its way to enactment at this writing, or to otherwise 
narrow the gap between Treasury income and ex- 
penditures has given occasion for free play of 
imagination as to what new taxes are in prospect. 

The best guess seems to be that, to finance the 
farm measure, excise taxes will be imposed on farm 
commodities that were taxable under the Agricul- 
tural Adjustment Act but at slightly lower rates 
and probably on a w ider range of commodities, but, 
uside from that, conjecture has little to support it 
other than inferences drawn from the previously ex- 
pressed tax policy of the Administration, which now, 
no doubt, is modified by natural reluctance to stir up 
opposition prior to a national election. 

It seems quite improbable that at this session 
Congress will, as appears ev entually inev itable, lower 
exemptions and credits under the income tax law so 
to increase the number of income taxpayers. For 
the year 1934, according to the preliminary report, 
there were 3,989,269 tax returns filed, but on only 
1,750,000 returns was tax payable. On 1933 income 
a total of 3,723,000 tax returns were filed, of which 
only 1,747,000 were taxable. 


Speculation as to other sources of increased reve- 
nue which may be tapped include higher excess profits 
taxes, increased death tax rates, added penalties to 
stimulate distribution of accumulated surpluses by 
corporations, and a general manufacturers’ sales tax. 
But all of these, and particularly a general manufac- 
turers’ sales tax, appear to be no more than possibill- 
ties further remote for enactment than at this session 
of Congress. Only if severely goaded is Congress 
likely this year to pass a tax law involving levies 
other than those which are designed to take the 
place, at least in part, of the outlawed AAA taxes. 


The ——_ of a bill making the filing of a 
duplicate income tax return a statutory requirement 
and cele a penalty of $5 in the case of individuals 
and $10 in the case of fiduciaries, partnerships and 
corporations for failure to file the copy, indicates that 


it is slated for enactment. The bill (H. R. 11179) 
was introduced in the House on February 14 by 
Representative Robert L. Doughton, chairman of 
the Ways and Means Committee. 

A ruling of the Bureau of Internal Revenue! now 
requires that with every income tax return for a tax 
able year beginning on or after January 1, 1935, there 
must be filed a copy thereof on the duplicate form 
(green paper) or a photostatic or photographic copy 
of the original return. Such copy must be a com- 
plete duplicate of the return except that the affidavits 
on the duplicate return need not be filled in. The 
copy on the duplicate form must also include any 
schedules and statements attached to the original 
return except (1) Schedule C-1 (information to be 
furnished by corporations as to compensation of 
officers and employees in excess of $15,000), (2) in 
the case of a fiduciary return, the copy of the will or 
trust instrument, (3) i in the case of a return made by 
an agent, the power of attorney on Form 935 or 
Form 936, and (4) in the case of an insurance com- 
pany, the copy of the annual statement made to the 
state insurance department. 


Following are summaries of tax bills which have 
been introduced in the House and Senate during the 
past month: 


Agricultural Export Bounty.—S. 3745, introduced by 
Senator Tom Connally of Texas (Dem.), provides for the 
payment of bounties on the export of certain agricultural 
products by means of export debentures, at specific rates as 
follows: corn, 7% cents per bushel of 56 pounds; rice, % 
of 1 cent per pound; wheat, 21 cents per bushel of 60 
pounds; cotton, 4 cents per pound; and tobacco, 2 cents 
per pound. Provision is made for decreases in the rates if 
yroduction is excessively stimulated as a result of the 
oaniy on exports.—Referred to the Committee on Agricul- 
ture and Forestry. 


Appropriation for AAA Benefits——H. R. 10192, intro- 
duced by Rep. Finly H. Gray of Indiana (Dem.), provides 
for an appropriation of $500,000,000, or so much thereof as 
may be required, for the purpose of making benefit pay- 
ments on crop-adjustment agreements entered into with 
the Agricultural Adjustment Administration.—Referred to 
the Committee on Agriculture. 

A number of other appropriation bills for the same pur- 
pose are before Congress. 

11, T. 2947, XIV-15-7869 (p. 8). The substance of this ruling ap- 
peared in the January, 1936, issue of THE Tax Macazine, beginning o1 
page 43, in the text of a statement issued by Commissioner Guy T. 
Helvering. 
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Coconut Oil and Products Derived Therefrom—Termina- 
tion of Certain Taxes.—H. R. 11173, introduced by Rep. 
Edward A. Kenney of New Jersey (Vem.), provides that 
the tax imposed under Section 60214 of the Revenue Act 
of 1934, as amended, shall not apply to the processing of 
coconut oil, nor shall the compensatory tax imposed under 
Section 402 of the Revenue Act of 1935 apply to any article 
manufactured or produced wholly or in chiet value of coco 
nut oil, if such article is imported after the date of the 
enactment of the measure.—Referred to the Committee on 
Hays and Means. 


Deductions from Gross Income for Income Tax Pur- 
poses.—H. R. 10924, introduced by Rep. Michael K. Reilly 
of Wisconsin (Dem.), provides for amendment of Section 
23 of the Revenue Act of 1934, as amended, by adding a 
new subsection (S), which would allow as a deduction in 
computing net income, for taxable years beginning after 
December 31, 1935, and before January 1, 1937, “the amount 
(not in excess of $100,000) properly chargeable to capital 
account, paid or incurred in the taxable year in the im- 
provement of or additions to plant and equipment used 
in the trade or business of the taxpayer.” Appropriate 
amendment of Section 24 (a) to allow the foregoing deduc- 
tion is also provided for. 


The bill, further, would amend Section 113 (b) (1) (A) 
of the Revenue Act of 1934, as amended, relating to the 
general rule for adjustment of the basis for determining 
gain or loss from the sale or other disposition of property, 
by including in the items for which adjustment of the basis 
may not be made expenditures properly chargeable to 
capital account, for which deductions have been made by 
the taxpayer in determining net income for the taxable year 
or prior taxable years. This proposed amendment is a 
corollary to that provided for by the first section of the 
bill.—Referred to the Committee on Ii’ays and Means. 


Duplicate Tax Returns—Penalty for Failure to File.— 
H. R. 11179, introduced by Rep. Robert L. Doughton of 
North Carolina (Dem.), chairman of the Ways and Means 
Committee, is a bill to amend Section 54 of the Revenue 
Act of 1934, as amended, by inserting at the end thereof 
a new subsection (d), prescribing: (1) that every person 
required to file an income tax return for any taxable year 
beginning after December 31, 1934, shall file with the 
return a copy thereof, in accordance with regulations made 
by the Commissioner, with the approval of the Secretary 
of the Treasury; (2) a penalty of $5 in the case of an indi- 
vidual return and $10 in the case of a fiduciary, partnership, 
































































































From here—the Internal Revenue Building, I! ashington, D. C.—the gigantic task 
of collecting Federal taxes ts directed, and here will center the March 


tax return deluge 
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or corporation return for failure to file such duplicate 
return; (3) that where the taxpayer fails to file a copy 
it shall be prepared by the collector with whom the return 
is filed; (4) that penalty shall be payable, without interest, 
in the same manner and subject to the same provisions 
and limitations as in the case of the first installment of the 
amount shown by a taxpayer as the tax upon a taxable 
return.—Referred to the Il’ays and Means Committee. 


Enforcement of Revenue Laws.—H. R. 10586, introduced 
by Rep. Robert L. Doughton of North Carolina (Dem.), 
provides for reorganization of the Secret Service of the 
Treasury Department by consolidation of the functions of 
the Enforcement Division of the Alcohol Unit, the In- 
telligence Unit of the Bureau of Internal Revenue, the 
Customs Agency Service, and the Bureau of Narcotics into 
one organization, to be known as the Secret Service Divi- 
sion, under the direction of a chief, one assistant chief and 
five deputy chiefs, to be appointed by the Secretary of 
the Treasury.—Referred to the Il’ays and Means Committee 


Excise Tax on Eggs.—H. R. 11070, introduced by Rep 
Morgan G. Sanders of Texas (Dem.), provides for an excise 
tax on eggs and egg products at the following rates: dried 
egg yolk or any combination or mixture thereof in any 
form, with or without the addition of such substances as 
salt, sugar, glycerine, milk products, etc., 15 cents per 
pound; dried whole eggs, or any combination or mixture 
thereof in any form, with or without the addition of othe: 
substances, 25 cents per pound; dried egg albumen, or any 
combination or mixture thereof, with or without combina 
tion of other substances, 60 cents per pound; egg yolk, or 
any combination or mixture thereof, frozen or otherwise 
prepared or preserved and not provided for in the first 
category, 5 cents per pound; whole eggs, or any combina 
tion or mixture thereof, frozen or otherwise prepared o1 
preserved and not provided for in any of the other classifica 
tions, | cent per pound. A floor tax would be levied and 
the rates would be applicable also to imports of such 
articles.—Referred to the Committee on Il’ays and Means. 


Government-Owned Land—Payment of Taxes.—H. R 
11184, introduced by Rep. Frank B. Whelchel of Georgia 
(Dem.), provides for annual payment by the Secretary oi 
the Treasury, upon order of the Secretary of the Interior, 
to each county in which lands in private ownership have 
been, or are to be acquired by purchase, condemnation, or 
otherwise, an amount equal to the amount of taxes that 
would have accrued to such county if such lands had re 
mained in private ownership and taxabk 
—Referred to the Committee on Publi 
Lands. 


Petroleum Tax—Increase in Tax on 
Imports of Crude Petroleum and Its 
Products and Limitation of Imports.— 
H. R. 10483, introduced by Rep. Wesley 
E. Disney of Oklahoma (Dem.), pro- 
vides for an increase in the import tax 
on petroleum and its” products and 
limitation of the daily average importa 
tion of petroleum and its products, 
including asphalt, natural or otherwise. 
to an amount not in excess of 4.5 pei 
cent of the quantity of such products 
which is estimated by the Bureau ot! 
Mines to be the daily average demand 
for consumption in the United States 
and the demand for export from. the 
United States. 

The proposed import tax rates are: 
crude petroleum, 1 cent per gallon; fucl 
oil derived from petroleum, gas oil de- 
rived from petroleum, and all liquid 
derivatives of crude petroleum, except 
lubricating oil and gasoline or motor 
fuel, 1 cent per gallon; lubricating oil, 
+ cents per galion; paraffin and other 
petroleum wax products, 1 cent per 
pound; asphalt, natural or otherwise, $2 





: if 


1 135 income per ton.—Referred to the I’ays and 
Means Committee 
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Preferred Stock, Capital Notes, and Debentures of Banks 
—Exemption from All Taxes While Owned by the Recon- 
struction Finance Corporation.—S. 3978, introduced by 
Senator Duncan Fletcher of Florida (Dem.), and H. R. 
11047, introduced by Rep. Henry B. Steagall of Alabama 
(Dem.), provide for amendment of the Banking Act of 
March 9, 1933, as amended, by adding a paragraph which 
would expressly make the shares of preferred stock of 
national banking associations, and the shares of preferred 
stock, capital notes, and debentures of state banks and trust 
companies, heretofore or hereafter acquired by the Recon- 
struction Finance Corporation, and the dividends or in- 
terest derived therefrom by the Reconstruction Finance 
Corporation, exempt from Federal, state or local taxes.— 
S. 3978 approved by the Senate but rejected by the House on 
February 25 by a vote of 172 to 164. 


Processing Tax Increase on Certain Oils—Tax Upon 
Imported Soybean Oil.—H. R. 10272, introduced by Rep. 
Harold Knutson of Minnesota (Rep.), would amend Sec- 
tion 602% of the Revenue Act of 1934 (imposing processing 
taxes on certain oils) to provide for a tax of 5 cents per 
pound, to be paid by the processor, upon the first domestic 
processing of coconut oil, sesame oil, palm oil, palm kernel 
oil, or sunflower oil, or of any combination or mixture 
containing a substantial quantity of any one or more of 
such oils. 


A proposed amendment of Section 601 (c) of the Revenue 
Act of 1932 would impose a tax of 5 cents per pound on 
importation of soybean oil, or any combination or mixture 
containing a substantial quantity of such oil—Referred to 
the Committee on Ways and Means. 


Processing Tax Refunds—Recovery by Consumers and 
Farmers of Processing Tax Refunds to Processors.—s. 
3904, introduced by Senator Elmer A. Benson of Minnesota 
(Rep.), is a measure to enable consumers and farmers to 
recover from processors the amount of processing taxes 
which were passed on by the processors to consumers and 
farmers, but which have been turned over to the processors 
by the courts. The several District Courts of the United 
States would be given jurisdiction to entertain suits for 
recovery by farmers or consumers of processing taxes 
which were impounded in court but subsequently returned 
to the processors.—Referred to the Committee on Judiciary. 


Repeal of Kerr Tobacco Act, Bankhead Cotton Act of 
1934 and Potato Act of 1935.—S. 3934 repeals Public No. 
483, 73d Cong., as amended, known as the Kerr Tobacco 
Act, and Public No. 169, 73d Cong., known as the Bank- 
head Cotton Act of 1934, except Section 24' thereof, and 
Sections 201 to 233, both inclusive, of Public No. 320, 74th 
Cong., known as the Potato Act of 1935, and all liens for 
taxes imposed as provided in subdivision (f) of section 4 
of Public No. 169, 73rd Cong., are cancelled.—Passed by Sen- 
ate and House; approved by the President February, 1936. 


Tax Liabilities and Tax Liens Under Cotton, Potato, 
and Tobacco Acts.—A bill (H. R. 11138) to extinguish tax 
liabilities and tax liens arising out of the Bankhead Cotton 
\ct of 1934, the Potato Act of 1935, and the Kerr Tobacco 
\ct was passed by the House February 21 and by the 
Senate the next day. Approval by the President is ex- 
pected. 
~The bill amends the Act of February 10, 1936 (Public 
No. 433), repealing the Cotton, Potato, and Tobacco Acts, 
by striking out “; and all liens for taxes as provided in 
subdivision (f) of Section 4 of Public Law Numbered 169 
are hereby cancelled and released,” and inserting in lieu 
thereof a period and the following: “No tax, civil penalty, 
or interest which accrued under any provision of law re- 
pealed by this Act and which is uncollected on the date 
of enactment of this Act shall be collected; and all liens 
for taxes, civil penalties, or interest arising out of taxes 
under such provisions of law are cancelled and released.” 


1 This section of the law provides as follows: 


“The Secretary of Agriculture is authorized to develop new and 
extended uses for cotton, and for such purposes there is authorized to 
be made available to the Secretary not to exceed $500,000 out of the 


funds _— to him under Section 12 of the Agricultural Adjust- 
ment Act.” 
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By Ewing Galloway, N. Y. 


Though appearing, at first glance, to be tmmediately behind 

the garden of the Pan American Umion Building (in the 

foreground), the majestic memorial of George Washington 
is a quarter of a mile distant. 


Greater Speed in Audit of 
Tax Returns Planned 


XNOMPLETION of the audit of tax returns within 
. fifteen months after the returns are filed is the 
yrogram announced by Secretary of the Treasury 
Meneuttiae at a recent meeting of field supervisory 
officials of the Bureau of Internal Revenue in Wash- 
ington. Heretofore the average time required has 
been twenty-one months. 

Taxpayers are entitled to have earlier notice that 
their returns are being questioned and that there is 
a possibility of additional tax liability, Secretary 
Morgenthau said. Another reason given for speed- 
ing the examination of returns is the experience of 
the Bureau that in many cases where the determina- 
tion of deficiency taxes is delayed too long the tax- 
payers’ assets have been dissipated before the 
assessment is made and efforts to collect can be 
started. The statutory period of limitation upon 
assessment and collection of income taxes is three 
years after the return was filed (Sec. 275, Rev. Act of 
1934). 

Because of the new audit program revenue agents 
have not been assigned this year to assist taxpayers 
in the preparation of income tax returns. Instead 
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this duty has been delegated to relief project em- 


ployees who have been engaged in income tax 
examinations. 


Dr. James W. Martin Made Chairman 
of Kentucky Tax Commission 


rk. JAMES W. Martin, professor of economics 
D and director of the Bureau of Business Re- 
search at the University of Kentucky, has been 
appointed by Governor A. B. Chandler of Kentucky 
to the chairmanship of the 
State Tax Commission. He 
has been granted a leave of 
absence by the University 
to serve the State. 

Dr. Martin is an au- 
thority on taxation prob- 
lems and was_ research 
director of the Interstate 
Commission on Conflicting 
Taxation in 1934-1935, 
issuing the report, “Con- 
flicting Taxation,” for the 
American Legislators’ As- 
sociation. He is the editor 
of the status division 
of “Tax Systems of the 
World,” annually published 
by Commerce Clearing House, Inc., Chicago, and 
is president of the Southern Economic Association. 
He is the author of numerous treatises on taxation, 
a number of which appeared in Tue Tax MaGazINeE. 





Dr. JAMES W. MartINn 


Louisiana Tax on Advertising 
Revenues Held Invalid 


HE Louisiana law imposing a 2 per cent tax on 

the gross advertising revenues of newspapers 
with more than 20,000 weekly circulation, affecting 
thirteen newspapers in the State, was held uncon- 
stitutional by the Supreme Court in a unanimous 
decision rendered on February 10, 1936, in the case 
of Grosjean v. American Press Co., Inc., et al. 


That freedom of speech and of the press are rights 
of the same fundamental character, which are safe- 
guarded by the due process of law clause of the 
Fourteenth Amendment against abridgement by 
state legislation, the Court said had been previously 
settled by a series of decisions beginning with Gitlow 
v. New York, 268 U. S. 652, and ending with Near v. 
Minnesota, 283 U. S. 697. The construction in All- 
geyer v. Louisiana, 165 U. S. 578, that the word 
“liberty” contained in that amendment embraces not 
only the right of a person to be free from physical 
restraint, but the right to be free in the enjoyment 
of all his faculties as well, was reaffirmed, and, as 
previously held in Covington, etc. Turnpike Co. v. 
Sanford, 164 U.S. 578, and Smyth v. Ames, 169 U. S. 
466, a corporation was deemed to be a “person” with- 


in the meaning of the equal protection and due proc- 
ess of law clauses. 
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The tax was declared to operate as a restraint in 
two respects. First, in that it has the effect of 
curtailing the amount of revenue realized from ad- 
vertising, and second, in its tendency to restrict cir- 
culation. This is plain, it was pointed out, when it 
is considered that, if it were increased to a high 
degree, as it could be if valid, it well might result in 
destroying both advertising and circulation. 

The Court made it plain that anything said in the 
decision is not intended to suggest that owners of 
newspapers are immune from any of the ordinary 
forms of taxation for support of the government. 
But this tax was construed as not being an ordinary 
form of tax, “but one single in kind, with a long 
history of hostile misuse against the freedom of the 
press.” The opinion further says: 

The tax here involved is bad not because it takes money 
from the pockets of the appellees. If that were all, a 
wholly different question would be presented. It is bad 
because, in the light of history and of its present setting, 
it is seen to be a deliberate and calculated device in the 
guise of a tax to limit the circulation of information to 


which the public is entitled in virtue of the constitutional 
guarantees. * * * 

The form in which the tax is imposed is in itself sus- 
picious. It is not measured or limited by the volume of 
advertisements. It is measured alone by the extent of 
the circulation of the publication in which the advertise- 
ments are carried, with the plain purpose of penalzing the 
publishers and curtailing the circulation of a selected group 
of newspapers. 

Having reached the conclusion that the act imposing tlie 
tax in question is unconstitutional under the due process 
of law clause because it abridges the freedom of the press, 
we do deem it unnecessary to consider the further ground 
assigned that it also constitutes a denial of the equal pro- 
tection of the laws. 


R. F. C. Bank Stock Holdings 
Taxable by the States 


HARES of preterred stock issued by a national 

bank and owned by the Reconstruction Finance 
Corporation are subject to state taxation irrespective 
of whether the Reconstruction Finance Corporation 
is a Federal instrumentality, the Supreme Court 
held in the case of Baltimore National Bank v. State 
Tax Commission of Maryland, decided February 3, 
1936. The decision was unanimous. 

Although the Court classified the Reconstruction 
Finance Corporation as an instrumentality of the 
Federal Government, that in itself does not prevent 
the disputed tax by the states, since Section 5219, 
U. S. Revised Statutes, authorizes the states to tax 
all shares of national banks. To the argument that 
the act for the formation of the Reconstruction Fi- 
nance Corporation has its own provisions for tax 
exemption, the Court’s answer is that the exemption 
therein provided, making the capital, reserves, sur- 
plus and income of the corporation free from all taxa- 
tion, does not give tax immunity where the tax is 
not levied directly upon the capital, reserves, or sur- 
plus of the corporation claiming the immunity, but 
upon the shares of another corporation, a member 
of the banking system, which must pay it in the first 
place. 

Since the Supreme Court’s decision was rendered 
in this case, a bill has been introduced both in the 
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House and the Senate, making specific provision for 
immunity from all taxation of preferred stock of na- 
tional banking associations and preferred stock, capi- 
tal notes, and debentures of state banks and trust 
companies, “heretofore or hereafter” acquired by the 
Reconstruction Finance Corporation (S. 3978, intro- 
duced by Senator Fletcher of Florida, February 10, 
1936, and H. R. 11047, introduced by Representative 
Steagall of Alabama, February 10, 1936).* 


Ohio Creates Interstate Commission 


HIO, by recent action of its legislature, becomes 

the eighth state to set up permanent machinery for 
resolving problems of an interstate character. The 
new commission is composed of five members of the 
senate, five from the house of representatives and 
five executive appointees. 

Twenty-three states have, during the past twelve 
months, set up some sort of agency on interstate 
cooperation. These agencies maintain a clearing 
house in the Council of State Governments, of which 
Henry W. Toll is executive director. Of the twenty- 
three, eight are permanent commissions and fifteen 
are legislative committees composed of senate and 
house representatives only. 


Court Decisions 
(Continued from page 158) 


resulted from negligence, has found that the burden was 
carried.”—U. S. Circuit Court of Appeals, Tenth Circuit, 
in Forest Anderson v. Commissioner of Internal Revenue. 
No. 1241, Sept. term. 


Decision of Board of Tax Appeals, 30 BTA 597, reversed. 


Capital gain rate under the Acts of 1926 and 1928 may 
not be applied to profits from the sale of land subdivided 
into lots, which land had originally been farming land but 
which, becoming too valuable for that purpose, had been 
subdivided, improved, and, after advertisement, sold through 
agents over a period of about three years. It is held that, 
although the taxpayer was in the business of producing 
and marketing vegetables, this did not preclude him from 
engaging in another business, and that the lots were held 
by the taxpayer primarily for sale in the course of his 
business.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in R. J. Richards v. Commissioner of Internal Revenue. 


No. 7835. 
Decision of Board of Tax Appeals, 30 BTA 1131, affirmed. 


Collection of Taxes—Restraint by Injunction.—Tempo- 
rary injunction against the collection of a part of 1934 
income taxes is granted on the ground that exceptional 
circumstances are present and the taxpayers have no ade- 
quate remedy at law. Taxpayers paid a part of their 
income taxes in Treasury notes of $8,700 and $8,600, re- 
spectively, which, because of decrease in the gold content 
of the dollar, they alleged should be accepted in payment 
by cash of upwards of $14,000 of assessed income taxes. 
In view of Pub. Res. No. 63, 74th Cong., which removed 
the right to assert any claims after January 1, 1936, against 
the Government for damages because of abrogation of the 
gold clause, there is no adequate remedy at law and the 
temporary injunction is granted upon deposit by the tax- 
payers of the disputed sums with the registry of the court 
pending final outcome of the case—U. S. District Court, 
East. Dist. of New York, in Winza Meringer v. Almon G. 
Rasquin, individually and as Collector of Internal Revenue 
for the First District of New York, et al.; Margaret Meringer 
v. Almon G. Rasquin, individually and as Collector of Internal 
Revenue for the First District of New York, et al. No. 915. 


Po February 25 the House defeated the Senate bill by a vote of 172 
to ° 








COURT DECISIONS 179 


Money on deposit in a bank, comprising funds belonging 
to the Board in Control of Athletics of the State University 
of Iowa, was not subject to distraint for taxes on admis- 
sions to athletic events. While the bank in a collateral 
proceeding could not raise the defense that there was no 
tax liability on the ground that the tax was imposed upon 
a governmental function of a state, it could raise the issue 
that the property was not subject to the levy. On this 
issue the Court holds that the University of Iowa is under 
control of the Board of Education of the State, and that 
distraint on funds belonging to a state or in the hands of 
an instrumentality of the state is against public policy for 
the same reasons that a suit cannot be maintained against 
a sovereign state.-—U. S. District Court, South. Dist. of Iowa, 
Central Div., in United States of America v. First Capital 
National Bank of Iowa City, Iowa, and F. D. Williams and 
Thos. Farrell. No. 915 Law. 


Cost of Removal of Fruit Trees to Grow Lettuce—Classi- 
fication of Expense for Income Tax Purposes.—Where 
taxpayer, a California fruit grower, purchased an orchard 
and later removed the trees therefrom and grew lettuce 
on the land, the question whether the cost of removal of 
the trees was deductible as a loss or expense, or whether 
it was a capital expenditure, was dependent on the inten- 
tion of the taxpayer in acquiring the land. Since the Board 
did not expressly find what his intention was, the case is 
reversed and remanded for ascertainment of that fact and 
whether the loss was incurred in the taxpayer’s trade or 
business.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in O. O. Eaton v. Commissioner of Internal Revenue. No. 


7855. 


Memorandum opinion of Board of Tax Appeals reversed. 


Depreciation of Leased Railroad Property.—Neither the 
lessor nor the lessee is entitled to depreciation on railroad 
properties leased for 999 years, where the lessee has in- 
vested no capital in the property, and the lessor has sus- 
tained no loss, in view of the fact that the lessee has assumed 
an obligation to maintain repair and renew.—U. S. Circuit 
Court of Appeals, Fourth Circuit, in Atlantic Coast Line 
Railroad Co. v. Commissioner of Internal Revenue; Carolina, 
Clinchfield and Ohio Railway v. Commissioner of Internal 
Revenue. Nos. 3895, 3896. 

Decision of Board of Tax Appeals, 31 BTA 730, affirmed. 


Dividends—Deduction for Dividends Paid on Preferred 
Stock of Another Corporation Under Guaranty Agreement. 
—Expense deductions for dividends paid by petitioner on 
preferred stock of another corporation under an agreement 
in which it guaranteed such payment are disallowed for 
1928-1930 where in connection with agreement petitioner 
had acquired all of the common stock of that corporation 
and where the preferred stock had exclusive voting power 
only in case of default of payment of dividends.—u. S. Cir- 
cuit Court of Appeals, Fourth Circuit, in Atlantic Coast Line 
Railroad Company v. Commissioner of Internal Revenue; 
Carolina, Clinchfield and Ohio Railway v. Commissioner of 
Internal Revenue. Nos. 3895, 3896. 

Decision of Board of Tax Appeals, 31 BTA 730, affirmed. 


In a dissenting opinion, Circuit Judge Parker says: 


* * * The guaranty of dividends was not given by taxpayer as a 
means of acquiring the common stock of the A. B . as a capital 
investment, but the common stock was acquired at the price approved 
by the Interstate Commerce Commission and the guaranty of dividends 
on preferred stock was given in order that taxpayer might gain control 
of the railroad’s properties and operate them as a part of its system. 
If it failed to make good its guaranty of dividends on preferred stock, 
it would lose the control which it had acquired, but, irrespective of 
this, any payment made under the guaranty was made under an obliga- 
tion assumed for the purpose of operating the railroad as a part of its 
system. I see no reason why expenditures made in accordance with 
such obligation should not be considered in law, what they are in fact, 
expenses of operation. They add nothing to the value of the property 
or to the value of the common stock held by the taxpayer. If they had 
been made in paying interest on the bonds for which the preferred stock 
was exchanged, no one would contend that they were not proper de- 
ductions from income, yet they diminish the real income of the taxpayer 
just as truly as if they were made for such purpose. 

A case very much in point is New York etc. R. Co. v. Helvering 
(App. D. C.) 71 Fed. (2d) 956. In that case the Lake Erie & Western 
Railroad Company had leased properties of the Northern Ohio Railway 
Company, in perpetuity, acquiring all of the common stock of that 
company as a part of the same transaction. It agreed to pay as rental 
the net earnings of the company, and in the event these were not 
sufficient therefor, certain other expenses including interest on the 
Northern Ohio’s bonds. The out-of-pocket cost to the Lake Erie under 
this agreement was approximately three and three-quarter million dollars, 
and it was argued that this amount should be treated as capital expendi- 
ture and as a part of the cost of acquisition of the stock and lease, but 
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the court held otherwise. Certainly if interest on bonds which one 
agrees to pay at the time of the acquisition of stock may not be con- 
sidered as a part of the cost of the stock, there is no reason for so 


considering amounts paid under a guaranty of dividends made under 
similar circumstances. 


It is a mistake, in my opinion, to consider the payments made as 
arising out of the contract under which the common _ stock was pur- 
chased. While provided for by that contract, they in fact arise out of 
losses incurred in the operation of taxpayer’s railroad system. If in the 
operation of that system sufficient revenue accrues to the A. B. & C. 
Railroad to pay the dividends on its preferred stock, the dividends are 
paid from such revenue; but if the revenue of the A. B. & C. is not 
sufficient to pay these dividends, they must be paid by the taxpayer 
from its other revenues, and there can be no question about the fact 
that its net income is decreased accordingly, without anything being 
added to its invested capital. To deny it a deduction of the amounts 
paid under such circumstances on the ground that the amount paid in 
Sicldonda is a capital investment, is to sacrifice fact to theory, and to be 
legalistic in a matter as to which we are admonished to be practical, 


Dividends—Period in Which Taxable.—Dividends, de- 
clared in December, 1930 and payable January 10, 1931, were 
taxable as income to the petitioner for 1930 where, before 
the close of the year 1930, the corporation credited the 
petitioner’s debit account with the entire amount of divi- 
dends payable to him in the following year.—U. S. Circuit 
Court of Appeals, Third Circuit, in Leon S. Herbert v. Com- 
missioner of Internal Revenue. No. 5936. 


Decision of Board of Tax Appeals, 32 BTA 372, affirmed. 


Interest on Tax Overpayments.—Taxpayer received a 
letter from the Commissioner showing additional taxes for 
the years 1909 to 1919, exclusive of the year 1918 for which 
there was an overpayment far in excess of the total de- 
ficiencies for the other years. Before the additional taxes 
were assessed, taxpayer filed amended returns covering the 
stated deficiencies and accompanied each return with a 
check for the additional taxes due. Thereafter when the 
assessment list and schedule of overassessments for 1918 
were received by the collector, a part of the 1918 overpay- 
ment was applied against taxpayer’s unpaid 1920 taxes and 
the balance scheduled for refund. The checks previously 
sent were applied in payment of the prior years’ deficien- 
cies. Notwithstanding this treatment by the Collector, the 
Commissioner ruled that the overpayment should have 
been applied against the deficiencies for prior years and 
refused to allow interest on the basis of this adjustment. 
The Court holds that the Commissioner was authorized to 
credit the overpayment as he did rather than against the 
1920 taxes.—U. S. Court of Claims in Eastman Kodak Com- 
pany v. The United States. No. M-81. 


Judge Littleton wrote a dissenting opinion, with which 
Judge Williams concurs. 


Inventory Valuations.—The taxpayer, at the close of its 
fiscal year ending August 31, 1920, inventoried all cotton on 
hand at market, which was lower than cost. The taxpayer 
had, at that time, a number of contracts for the sale of such 
cotton which were subsequently cancelled by it at the re- 
quest of its customers. The court upholds the Commis- 
sioner in applying Art. 1584 of Reg. 45, requiring that goods 
on hand that would be necessary to complete firm sales 
contracts in force at 7 end of the fiscal year should be 
inventoried at cost.—U. Circuit Court of Appeals, Fifth 
Circuit, in Bibb pt Da Company v. J. T. Rose, Col- 
lector of Internal Revenue, for the Collection District of 
Georgia. No. 7835. 

Decision of U. S. District Court, No. Dist. of Georgia, 
affirmed. 


Joint Returns Filed by California Residents— Husband 
and wife, residents of California, are held to have made a 
binding election in filing a joint return for 1928, even though 
such return contained a rider with a statement to the effect 
that they reserved the right to file separate returns if the 
Bureau should permit the division between the husband and 
wife of community income earned after July 29, 1927.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in United 
States of America v. Percy L. Pettigrew. No. 7693. 

Decision of District Court, No. Dist. of Calif., reversed. 


Losses.—The Board not having found whether there was 
an actual sale of property on which a loss was claimed, the 
Court reverses the Board’s decision disallowing a loss, and 
remands the case to the Board for a finding as to whether 
there was a sale and a consequent deductible loss. The 
Board stated that it was not satisfied that the “sale” was 
bona fide, but made no finding that there was no sale. “It 
matters not that the purpose of the sale was to lay a foun- 
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dation for such deduction. If there was a sale, that ipso 
facto entitled the taxpayer to the loss thus sustained.”— 
S. Circuit Court of Appeals, Ninth Circuit, in Fulton 
Oil Company, a Corporation, v. Commissioner of Internal 
Revenue. No. 7794. 
Decision of Board of Tax Appeals reversed. 


Net Loss.—Successor corporation is not entitled to a de- 
duction in 1927 for any portion of a net loss sustained by 
its predecessor in 1925, where both corporations remained 
separate entities. The court holds that the facts in this 
case did not give rise to such an “exceptional situation” 
as to warrant disregarding the “corporate fiction.” 

Appellate court may look to the opinion of the Board of 
‘Tax Appeals for the facts, if the facts therein set forth are 
sufficient upon which the case can be decided. Hence the 


court holds that there is no merit in the appellant's con- 


tention that the “Board erred in not accepting and stating 
as its findings of fact all the facts stipulated in this case as 
the basis for its said opinion, decision, and order.’’—U. S. 
Circuit Court, Ninth Circuit, in California Barrel Company, 
Inc. v. Commissioner of Internal Revenue. No. 7826. 
Memorandum opinion of Board of Tax Appeals affirmed. 


Nonresident Status—Tax Liability of Nonresident.— 
Where a citizen, who was a bona fide nonresident for the 
years 1905 to 1927 and made yearly trips to the United 
States, departed from the United States on February 24, 
1928 and returned to England where he lived until July 9 
1928, the date of his death, the court holds that “* * * 
regardless of his physical whereabouts during the first 
seven weeks of the year 1928, Mr. Carstairs was a bona 
fide nonresident of the United States from January 1, 1928, 
until he died on July 9, 1928, a period of more than six 
months, and that the executor was right in excluding from 
gross income the sum earned and received from sources 
without the United States.” 

Where earned income for 1927 received by a nonresident 
citizen from sources without the United States was ex- 
cluded from his gross income, taxes paid to the State of 
New York in 1928 upon such income are held to be “prop- 
erly allocable to or chargeable against” such foreign earn- 
ings, and therefore not deductible by the executor from net 
income for 1928. 

Income tax paid to Great Britain in 1928 by a nonresident 
citizen upon income excluded, for Federal income-tax pur- 
poses, from gross income in 1927, may not be claimed as a 
credit against his 1928 tax nor as a deduction against 1928 
net income.—U. S. District Court, East. Dist. of Pennsyl- 
vania, in J. Haseltine Carstairs, Executor of the Estate of 
Charles S. Carstairs, Deceased, v. The United States of 
America. No. 17522. 


Oleomargarine Tax.—Product manufactured by the plain- 
tiff in 1929 and 1930 was subject to oleomargarine tax where 
it was admitted that it used skimmed milk in manufacturing 
its product “and skimmed milk, as we have found, contains 
an animal fat.” 

Findings of fact showing that plaintiff is not the owner 
of the claim upon which suit is brought, the plaintiff is not 
entitled to maintain the suit. The operating manager of 
the receiver for the plaintiff purchased all the assets in 
May, 1930, and never made any claim against the Govern- 
ment on his purchase.—U. S. Court of Claims in National 
Foods, Inc. v. The United States. No. 42661. 


Processing Tax on Oils—Constitutionality—The Court 
holds that the processing tax on oils (in this case cocoanut 
oil), imposed by Section 60214 of the 1934 Act is unconsti- 
tutional on the grounds that it is intended to regulate and 
limit manufacture within the several States, and that it is 
intended to raise revenue for the benefit of a foreign state. 
The Court points out that the law provides for payment 
of the tax into the Treasury of the Philippine Islands, and 
that on November 15, 1935, the Philippine Islands became 
a separate nation under the Philippine Independence Act. 
The Court grants a preliminary injunction against collec- 
tion of the tax on the ground that the taxpayer has no 
adequate remedy at law and that it will suffer irreparable 
damage pending final determination of the legality of the 
tax. Taxpayer is required to furnish bond, with sureties 
and, with its consent, is enjoined from selling, encumbering 
or otherwise disposing of its real estate, and from disposing 
of any of its other property or assets except in the ordinary 
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course of its business.—U. S. District Court, No. Dist. of 
Iowa, Cedar Rapids Division, in lowa Soap Company wv. 
Charles D. Huston, Collector of Internal Revenue. No. 185 
Equity. 

Profits on Sales of Stocks Left with Brokers to Cover 
Margin Accounts.—Profits received by taxpayer’s brokers 
from sales of stock in 1926 and 1927 are income to the tax- 
payer and as such are taxable in the year earned although 
she did not in fact receive them but allowed them to remain 
with her brokers for use by them in handling her margin 
accounts.—U. S. Circuit Court of Appeals, Third Circuit, in 
Margaret Wilson Baker v. Commissioner of Internal Revenue. 
No. 5779, Oct. term, 1935. 

Decision of Board of Tax Appeals, 30 BTA 188, affirmed. 


Reorganization.—A reorganization resulted under Section 
203 of the 1926 Act where taxpayer transferred all its assets 
except cash to another corporation in exchange for cash, 
notes, and common and preferred stock of the acquiring 
corporation, and where taxpayer remained in existence. 
“The owner of preferred stock is not without substantial 
interest in the affairs of the issuing corporation, although 
denied voting rights. The statute does not require partici- 
pation in the management of the purchaser; nor does it 
demand that the conveying corporation be dissolved.” 

Transfer of 85.2 per cent of all of the corporate property 
(which includes all the property except cash) is “substan- 
tially all.”—U. Court of Appeals for the District of 
Columbia in Western Industries Company v. Guy T. Helver- 
ing. No. 6360. 

Decision of Board of Tax Appeals, 30 BTA 809, reversed. 


Reorganization, under the 1928 Act, involving no gain or 
loss occurred where the stockholders of an old corporation 
exchanged their stock and securities in the old corporation 
for stock in the new company, those who held only com- 
mon stock in the old company having been required to 
pay $7.50 a share for the common stock in the new com- 
pany.—U. S. Circuit Court of Appeals, Tenth Circuit, in 
Il’. C. Coleman v. Commissioner of Internal Revenue. No. 
1255. Jan. term. 

Decision of Board of Tax Appeals, 31 BTA 8729, affirmed. 


Statute of Limitations—Waivers.—Notwithstanding the 
provisions of Section 322 (c), 1932 Act, a suit for recovery 
of taxes may be maintained even though an appeal was filed 
with the Board where the grounds in the suit are that the 
amounts were collected after the statutory period and the 
.oard made no finding as to whether the statute of limita- 
tions had expired against the determination. 

Waivers executed by the taxpayer under Section 278 
(c) of the 1924 and 1926 Acts were valid though executed 
and filed after the expiration of the statutory assessment 
period. The Court overrules the contention that officers of 
taxpayer had no authority to execute waivers, holding that 
the burden to show lack of authority was on the taxpayer. 
The fact that the wrong seal was placed on certain waivers 
did not warrant disturbance of lower court’s finding that 
the waivers were valid. Nor did the fact that the Com- 
missioner did not sign them matter. The Court holds 
also that the waivers of assessment were valid to extend 
the time for collection—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Crown Willamette Paper Company, a Cor- 
poration, v. John P. McLaughlin, as Collector of United States 
Internal Revenue for the First District of California. No. 7658. 

Decision of U. S. District Court, No. Dist. of Calif., 
affirmed. 


Stock Acquired as Compensation for Services—Tax Lia- 
bility—Entire amount received on sale, in 1926, of shares 
of stock acquired in 1918 as compensation for services is 
income in 1926 where the taxpayer failed to report the fair 
market value of the shares as income in 1918. Regulations 
permitting use of the fair market value when received as a 
basis of shares acquired as compensation for services apply 
only where such fair market value was taken into account 
in determining the income of the year when so acquired. 
The doctrine . estoppel prevents a later stepped-up basis. 
Larkin v. U. 78 Fed. (2d) 951 followed.—U. S. Circuit 
Court of Peles Tenth Circuit, in Commissioner of Inter- 
nal Revenue v. Mrs. Monica Rutherford Farren, Executrix of 
the Estate of C. F. Farren, Deceased; Commissioner of In- 
ternal Revenue v. E. W. McCrary. Nos. 1265, 1266. 
Memorandum opinion of Board of Tax Appeals reversed. 
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Tax on Admissions.—The Court orders that collection of 
taxes from the University of Georgia and the Georgia 
School of Technology on admissions to football games 
should be enjoined temporarily pending a hearing on the 
merits as to the tax liability. The lower Court denied the 
injunction on the ground that the promotion of athletic 
games was not an essential governmental function and that 
it was not necessary to decide whether the State could be 
required to act as agent in collecting the taxes since it had 
voluntarily done so. The Appellate Court denies that the 
taxpayer acted as agent voluntarily but holds that it did so 
under coercion. The taxpayer is entitled to equitable relief 
because there was no adequate remedy at law to pay the 
illegal tax and sue for recovery as the burden of payment 
was borne by the purchasers of the tickets. The Court does 
not pass on the question of whether the admissions were 
exempt from tax.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Regents of the University System of Georgia v. 
IV’. E. Page, Collector of Internal Revenue. No. 7784. 

Decision of District Court, 10 Fed. Supp. 901, reversed. 

Circuit Judge Hutcheson filed a dissenting opinion, hold- 
ing, iter alia, that appellant has an adequate remedy to pay 
and recover taxes. 


Transfer of Real Estate in Trust for Trust Certificates 
for Half Value of Property—Tax Liability—Transaction 
by which the taxpayer, in 1925, by agreement with another 
corporation, by warranty deed transferred real estate to a 
trustee which contemporaneously executed an agreement 
and declaration of trust, issued to the taxpayer land trust 
certificates amounting to half the appraised value of the 
real estate, and executed to the taxpayer a 99-year lease 
renewable forever, the trust certificates being purchased 
immediately thereatter by the other corporation, constituted 
a mortgage and not a sale of the real estate, and the tax- 
payer is not liable for tax upon any part of the amount it 
received in 1925 and 1926. 

Depreciation on buildings on the above property was de- 
ductible by the taxpayer on the theory that the taxpayer 
still had the beneficial interest in the property, and on the 
theory that the investment in the buildings was the tax- 
payer's capital as owner.—U. S. Circuit Court of Appeals, 
Sixth Circuit, in Commissioner of Internal Revenue v. The 
H. F. Neighbors Realty Company. No. 6827. 

Decision of Board of Tax Appeals (memorandum opin- 
ion) affirmed. 


Trusts.—Escrow agreement is interpreted by court to 
mean that taxpayer authorized trust company to pay the 
Collector, in bonds, the amount of a disputed tax for 1922 
only in the event that the amount should be judicially and 
finally determined; so that the condition of the escrow agree- 
ment had not been met where the appeal under which the 
amount was sought to be fixed had been dismissed. The 
escrow agreement, having been so interpreted, was no bar 
to the plaintiffs’ action for recovery of an illegal tax. 

Where decedent during his life time assigned his interest 
in a trust to a trust company with direction to pay $25,000 
a year to his wife and use the rest to pay off participating 
certificates which he had issued to his creditors, and where 
the interest in the trust was to be reassigned to the dece- 
dent and the trust ended if he chose to pay off the partici- 
pating certificates with other funds, the trust was not 
revocable under the 1921 Act. That Act contained no pro- 
vision relating to revocable trusts, and even if such result could 
follow, the mere possibility that the decedent might have 
been able to purchase the interests of the others in the 
trust was not such a power to revoke as to make the i income 
taxable to him as to the payments to his wife. The income 
was not taxable to him as in discharge of his marital obli- 
gations, since there is no evidence of intent that it was 
given for that reason. Nor was the income taxable to the 
decedent on the theory that it was an assignment of income 
to fall due in the future, as it was an outright assignment 
of an interest in property.—U. S. Circuit Court of Appeals, 
Second Circuit, in [Villiam C. Shanley, Jr.. Mary R. Shanley 
and Bernard M. Shanley, as Executors of the Estate of IVil- 
liam C. Shanley, Deceased, v. Frank C. Bowers, as Executor 
of the Estate of Frank K. Bowers, Deceased, Collector of 
United States Internal Revenue for the Second District of the 
State of New York. 


Decision of District Court, So. Dist. of New York, af- 
firmed. 




























































































































































































































































































































































































































































































































































































































































































































































































Changes in Federal Tax Laws 
and Important Rulings 
(Continued from page 142) 


unamortized discount carries through reorganization the 
“TD” will apply to the successor. If it does not, the “TD” 
will not apply. 


Inventory Methods 


MemsBer: That question you have there [relating to in- 
ventories] is my headache. I should appreciate having an 
answer. 

Mr. Cooper: ‘This gentleman’s headache has to do with 
inventories. It seems his company had some method of 
inventorying that produced a result that was less than cost 
or market, whichever was lower. The important point 
he doesn’t tell me is what that method was. The Bureau 
proposes to change his closing inventory and increase it to 
eliminate the effect of the method. The problem is, if the 
Bureau does that to the closing inventory, why should it 
not do it to the opening inventory? The fact that the same 
factor is present in the opening inventory proves there is 
some theory in what was done, that it was not a case of 
making an error in valuation or making some arbitrary 
deduction, but that some theory was followed. The Bu- 
reau’s position is that the estoppel principle prevents the 
adjustment of the opening inventory because the prior year 
has been settled and closed on the basis of that lower value, 
therefore it proposes to increase the closing inventory and 
tax for that year proportionately. 

This problem runs, as is apparent from this gentleman’s 
experience, right squarely up against the estoppel prin- 
ciple. Just how far the Government can go on that theory 
is an open question. A number of lower court cases in 
recent months, as I indicated in my paper, have been fa- 
vorable to the taxpayer. Most of the inventory questions 
in which estoppel was invoked involved errors in valuation 
of the opening inventory, errors without principle, I might 
describe them, perhaps arbitrary and deliberate, safe and 
conservative under-valuations if you want to call them that. 

There have, however, been several cases in which the 
soard has approved inventory methods which where fol- 
lowed over a period of years as a consistent principle, 
even though that principle may have been wrong under 
income tax procedure. 

I am inclined to the belief, that in this particular case, 
if the method followed that produced this under-valuation 
year after year can be justified as something more than an 
arbitrary reduction, perhaps conservative trade practice, 
perhaps a consistently conservative method even if not sup- 
ported by trade practice, the company has an excellent 
chance of going before the Board, if not the Bureau, and 
obtaining a decision to the effect if the closing inventory 
is adjusted, the opening inventory should be also, although 
I think the decision is more likely to hold that they both 
Stay put. 

As I said, this gentleman’s question does not indicate 
what was in back of it all except that by referring to an 
adjustment of the opening inventory on the same basis, 
he implies some method or theory was followed. 


MemBeER (Same): I might explain, for the benefit of these 
gentlemen, what that story is briefly. We have taken con- 
sistently, over a number of years, a long number of years, 
a valuation which was nearly always lower than cost and 
nearly always lower than market, as the market subse- 
quently proved to be. The velvet season runs from April 
to October and when you come to this time of year, when 
there is no velvet market, what the market value is no- 
body knows. Being a style fabric, something that cost 
$1 and is inventoried at ninety-five cents, we may not be able 
to sell at ten cents. However, we inventory at something 
less than the dollar, perhaps eighty-five cents. That has 
been consistent over a long term of years. The Govern- 
ment is not denying it. There is no element of fraud of 
any description. It has been in there year after year since 
1909. 


Mr. Cooper: It goes back prior to 1913? 
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MeMBER (Same): It goes back to the time we came to this 
country, thirty-six or thirty-eight years ago. Our company 
is an outgrowth and branch of a French concern. We all 
know what it means to say you are French. We have 
inherited that system and carried it on. We thought we 
had a red figure and they tell us we made $850,000. (Laughter. ) 

Mr. Cooper: I should say in a circumstance like that you 
have a very good chance of supporting your position even 
in the Bureau without going to the Board. You have a 
problem that involves determination of value in an off- 
season proposition where you have on hand probably quan- 
tities far in excess of your current rate of sales, where the 
recoverable sales value depends on a future market that 
is uncertain. Assuming that you have not fluctuated your 
percentages of reduction too much and particularly have 


not fluctuated them in accordance with earnings, I think 
you can support that. 


MemBer (Same): That is an important point because 
even in years when we had net losses, we did not change 
our method. If we had jacked them up— 


Mr. Cooper: Can you show support from the experience 
and practice of others in that line— 


MemMBer (Same): We think so, but as in every other 
business, the velvet business is a dog-eat-dog proposition 
and competitors do not want to help one another out, so 
we do not know. 

Mr. Cooper: Where is that case now? 

MEMBER (Same): Still in the agent’s office. 


Mr. Cooper: Let me quote you this citation for what it 
is worth. The Board said: “It appears income is more 
nearly reflected by the petitioner’s constant though faulty 
method of taking inventory than would be reflected by the 
inconstant closing inventory contended for by the respondent 
even though it be conceded that such closing inventory is 
technically correct.” The Board held the closing inventory 
stayed as it was originally. I think that is your better 
chance, to support your closing inventory. 

MeMBER (Same): Would you not think that citation in 
my written question would indicate the Board would rule 
against us? This man seemed to have acted squarely on 
the facts there cited. 

Mr. Cooper: Which case was that? 

MemBer (Same): The case of Weaver. 


Mr. Cooper: What does that !Veaver case involve? Oh, 
here it is. That is a case in which the Bureau adjusted 
the so-called prior year closing and the current opening 
inventory, and the taxpayer acquiesced and accepted that 
ruling, which is a little different. Of course you will find 
in the wording and language of fourteen cases, seven in 
your favor and seven against, but you will also find that 
in all the cases that are unfavorable, they do not involve 
a consistent method applied throughout the years. 


There is one case for example, the grocery business, in 
which a taxpayer would first value inventory at cost or 
market, figures readily determinable. Then because his 
practice was to get a 3 per cent. cash discount, he took 
three per cent. off the total inventory after he had com- 
puted it. Technically, you cannot justify that under income 
tax procedure, yet the Board held the closing inventory 
should be let alone as computed by the taxpayer. It de- 
pends on what your basis is. I certainly think in your case, 
where you have a question of what the market value is 
at the end of the year and considerable doubt as to what 
the market value is at the end of the year and considerable 
doubt as to what the future season will be, it is a trade 
practice that will justify the taking of what stock you have 
left over and making some adjustment in value. 

I have in mind another case that is pending. It is a 
question of a chain of clothing stores that had a lot of 
straw hats left. What good are straw hats on Decem- 
ber 31? It is the same problem. 


MemBER (Same): I do not like to discuss an individual 
case too long, but in this case here it seems to me the 
Government finds itself stopped from going back, and in order 
to get around the fact that it finds itself barred out, it 
reverts to an equitable solution and says, “While we are 
barred out by the actual written law in this case, we now 
revert to the basis of equity and invoke the doctrine of 
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estoppel and we estop you from raising the opening inven- 
tory because we cannot collect in the back year.” Is not 
the essence of the Statute of Limitations the fact that it 
says to the taxpayer and to the Government, “If you do 
not find what is coming to you in time, one year, two years 
or three years, it is just your bad luck?” I understand that 
to be the essence of the Statute of Limitations: If you 
do not find what is coming to you in time, it is your hard 
luck. They find themselves in that hard luck and then 
they turn around and invoke an entirely different common 
law doctrine. 


Theory of Estoppel 


Mr. Cooper: That is the whole fight about the theory 
of estoppel. If you look at it from the academic aspect, 
the theory is that estoppel applies only when there has 
been a deliberate holding out of a certain fact and a reli- 
ance on that fact by the other party, which makes the 
theory of estoppel apply against the first party who later 
on says that was not the fact. On the question of how 
far the Commissioner is necessarily on notice to determine 
and find these things, there was an estate tax case recently 
in which the taxpayer in determining gain on a later sale 
said the property was worth twice as much as the estate 
tax value. He said, “We think it was worth two hundred 
thousand instead of one hundred thousand,” and they 
proved the two hundred thousand value. The Board said, 
“That is all right. The theory of estoppel does not apply. 
If the estate tax value was not the right value the Com- 
missioner, when auditing the estate tax return should have 
found it out.” 


In your case, where you put an inventory figure on the 
return you do not give the details. That is the whole 
dispute. Do you happen to have had a loss three years 
ago that was big enough to absorb it? It might be worth- 
while filing a waiver. 


Significant Decisions 
of the Board of Tax Appeals 


(Continued from page 161) 


solvent in the year prior to the taxable year 1931. It is 
held that petitioner did not sustain a statutory net loss by 
reason of the debt of the corporation becoming worthless, 
nor on account of the loss of his investment in its stock. 
3urnet v. Clark, 287 U. S. 410, followed. 

(2) Petitioner endorsed and guaranteed the payment of 
a note executed by his corporation in the original principal 
amount of $50,000. In 1931 petitioner was required to pay 
the balance then due on the note, which amounted to 
$43,400. Petitioner’s liability as endorser on the note was 
secured by certain real estate owned by the corporation, 
which was transferred to petitioner for that purpose. The 
uncontroverted evidence shows that this real estate had a 
fair market value of $12,000 at the time of the payment of 
the note, and it is held, therefore, that petitioner is entitled 
to a deduction in the amount of $31, 400. 

(3) Petitioner is not entitled to additional deductions for 
bad debts, where it is not shown that the debts were as- 
certained to be worthless in the taxable year, and where 
the proof affirmatively shows that the debts were not 
charged off in such year—A. P. Hunt v. Commissioner, 


Dec. 9208 [CCH]; Docket No. 76099. 


Reorganization Under the 1926 Act.—Corporation A, 
with a total outstanding capital stock of 7,540 shares of 
common stock, caused Corporation B to be organized and 
on December 18, 1925, transferred to the latter certain as- 
sets in exchange for 6,100 shares of the common stock of 
B, which shares were distributed among the stockholders 
of A. On December 31, 1925, A transferred its remaining 
assets to Corporation C in exchange for 1,000 shares or 25 
per cent of C’s capital stock. On January 22, 1926, pre- 
paratory to dissolving A, B acquired all of A’s capital 
stock in exchange for the remaining 1,440 shares of its com- 
mon stock and on the same date caused A to transfer to 
it the 1,000 shares of C’s stock. A did no business after 
December 31, 1925, and its certificate of dissolution was 
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MEMBER (Same): That is a question I meant to ask, 
whether it is possible to waive the statute. Must they 
accept our waiver? We should be delighted to do that. 


Mr. Cooper: If you have that situation and the Gov- 
ernment went to the Board and said, “We claim estoppel,” 
and you say no, here is a waiver we offered but it was 
refused, I think the Board will hold with you. 


MEMBER (Same): Thank you very much. 


Mempser: In the matter of the Bureau taking the stand 
that an investment company trading but not dealing in 
securities, could not inventory on cost or market, has 
there been any recent change in that respect? 


Mr. Cooper: Not that I know of. 


Depreciation in the Case of 
Overtime Operation 


MeMBER: When a factory is working overtime, say 
twelve hours instead of eight, and the ordinary rate is 5 per 
cent, what has your experience been with the Bureau re- 
garding taking 7% per cent? 

Mr. Cooper: My experience with the Bureau in the past 
does not mean anything today. They still admit the theory 
that if you operate overtime, you may be entitled to 
greater depreciation. You may have a fight on the 7% per 
cent rate. In recent years I do not recall their admitting 
50 per cent greater time means 50 per cent more deprecia- 
tion. To the contrary, they have held to some lower 
intermediate rate unless you get to the point of twenty- 
four-hour operation in which event you have the added 
factor of lack of repairs and things like that, which add to 
the depreciation rate, whereas with a twelve- hour operation 
scale, for the other twelve hours the machine is available 
for repair. You would probably have a great deal of 
difficulty in adding fifty per cent to your depreciation rate 
for fifty per cent extra time. 








issued on August 25, 1926. After January 22, 1926, the 
individuals who had owned all of the capital stock of A 
owned in the same proportions all of the capital stock of 
B. It is held that the transaction between A and C con- 
stituted a reorganization within the meaning of Section 
203 (h) (1) (A) of the Revenue Act of 1926 and not a sale, 
and no taxable gain was realized thereon by A. Helvering 
v. Minnesota Tea Co., — U. S. — (December 16, 1935). Elk- 
horn Coal Co. v. Commissioner; William C. Atwater, Jr. v. 
Commissioner; David H. Atwater v. Commissioner; John J. 
Atwater v. Commissioner; Margaret A. Olds v. Commissioner ; 
Lena C. Hutchins v. Commissioner; Charles P. Hutchins v. 
Commissioner, Dec. 9215 [CCH]; Docket Nos. 49064-49070. 


Tax Liability of Affiliated Corporations Where Affiliation 
Is Terminated in the Taxable Year.—Where the affiliation 
of two corporations is terminated in the taxable year by 
the sale by the parent of all of the stock of the subsidiary, 
and the two corporations had filed a consolidated return 
for the preceding year, and had not sought to change to 
separate returns for the taxable year, their tax liability 
should be determined on the basis of a consolidated return 
for that part of the taxable year during which the affiliation 
existed and separate returns for the remainder of the year; 
and a loss sustained by the parent upon the sale of the 
stock may not be deducted in computing the consolidated 
net income for the period for which the consolidated return 
is required—Palomas Land & Cattle Co. v. Commissioner ; 
Grand Canyon Cattle Co. v. Commissioner, Dec. 9216 [CCH]; 
Docket Nos. 56779, 56780. 

Matthews, Smith, Turner, Tyson, and Van Fossan dissent, 
Smith filing a dissenting opinion. 


Trusts.—(1) State inheritance taxes imposed upon, and 
paid, in 1926, by, a trustee on account of bequests made in 
a trust to unknown beneficiaries are deductible in the fidu- 
ciary return, Form 1041 of the trustee, under Section 703 
of the 1928 Act. 

(2) Revocable trust created by a decedent may not de- 
duct, in computing its net income, estate taxes imposed 
upon the estate of the decedent and paid while the executor 
was administering the estate, under such circumstances the 
trust not being “the estate” within the meaning of Section 
23 (c) of the Revenue Acts of 1928 and 1932. “The peti- 









































































































































































































































































































































































































































































































































































































































































































































































































































































































































tioner argues that since the value of the corpus of the 
E. W. Scripps Trust Fund formed a part of the gross estate 
of E. W. Scripps by reason of the power reserved by the 
grantor to revoke or alter the trust, it is within the term 
‘estate,’ as used in section 23 (c), and that to refuse to give 
it the benefit of the deductions would result in discrimina- 
tion. Deductions from gross income are a matter of legis- 
lative grace and can be allowed only when granted by clear 
language, the rule that, ambiguities must be resolved in 
favor of taxpayers having no application to deduction pro- 
visions of taxing acts. New Colonial Ice Co. v. Helvering, 
292 U. S. 435; Helvering v. Inter-Mountain Insurance Co., 
294 U. S. 686. 


“If the petitioner’s view is the correct one then any one 
of a number of revocable trusts created by a decedent and 
existing for income tax purposes while the estate of the 
grantor is being administered by an executor, could obtain 
the benefit of the statute by paying Federal tax of the 
decedent’s estate. It would require clear legislative au- 
thority to produce such a result. We find none in the stat- 
utes. The case of Junius Beebe, Trustee, supra [26 BTA 190; 
aff’d 67 Fed. (2d) 662], is not controlling. There the state 
inheritance tax was imposed upon a testamentary trustee 
on the distribution of property held in the trust estate after 
the discharge of the executor.”—Robert P. Scripps v. Com- 
missioner; Robert P. Scripps, Trustee, E. W. Scripps Trust 
Fund, v. Commissioner, Dec. 9213 [CCH]; Docket Nos. 
77116, 77117, 77602, 77603. 


Murdock dissents, without written opinion. Matthews dis- 
sents with opinion. 


Valuation of Stock for Gift Tax Purposes.—The Com- 
missioner erred in using the value as quoted on the New 
York Stock Exchange as the basis for determining the 
value of a gift of stock made in 1934, where there were only 
200 shares traded in on the day of the gift and the gift 
consisted of 10,000 shares. Following are excerpts from 
the opinion: 


In short, the evidence shows that the taxpayer, in October, 1934, 
just prior to making the gift, obtained appraisals of 5,000 shares of the 
stock from those who were exceptionally well qualified to fix the value 
thereof; that one of these appraisals established a value of $8.00 per 
share and the other a value of $9.00 per share; that the Wisconsin Tax 
Commission determined the value of the 10, 000 shares in question here 
to be $9.25 per share on November 15, 1934, for state gift tax thereon; 
that the petitioner, in his Federal gift tax return for 1934, stated its 
value to be $9.25 per share; that the stock was quoted on November 45, 
1934, on the stock exchange at $10.50 per share; that during the year 
in question the trading in Kimberly-Clark stock was comparatively very 
limited; that the demand for it confined to small numbers of shares ; 
that, in the opinion of three men, experienced in buying and selling of 
securities, and familiar with the history and affairs of the company and 
well qualified as experts in this field, the 10,000 shares of common stock 
in question here had a value, on November 15, 1934, ranging between 
$8 and $8.50 per share; and that the condition of the company at the 
time in question was not such as to attract purchasers of such stock. 

It is to be noted that all of the witnesses who testified as to the value 
of the stock here in question were well qualified to judge the value of 
such stock, not only because of their long business experience in buying 
and selling securities, but because of their knowledge of the history 
and affairs of the company, * * * A factor upon which they all agree 
and which it seems to us was given greater weight in their consideration 
of the question of value than any other factor was their conclusion, based 
upon their knowledge or study of conditions as they then existed, that 
there was no ready market for 10,000 shares on the stock exchange 
or otherwise, and that, to dispose of them within a couple of months, a 
market outside of the stock exchange would have to be created, at a 
considerable cost estimated by one witness at $2.50 per share. In 
Walter v. Duffy, supra, which involved the determination of March 1, 
1913 value of certain stock, the fact that a market for the stock had 
to be created to effect sales was held to be an important element show- 
ing that the price obtained on sales of such stock was not conclusive 
proof of fair market value, and that it was error not to admit proof of 
the circumstances under which sales were made and evidence tending to 
establish the intrinsic value of the stock. The court therein stated as 
follows: 

* * * 


Now, market implies the existence of supply and demand 
for without the existence of either factor no market value is shown 
Standing alone, offers to sell, with no takers, or offers to buy, with 
no sellers, show no such concurring: willing action of buyer and 
seller as is involved where a market is made by buyers and sellers 
who by their respective sales and purchases make a market price 
which the law takes as evidence of value. Now, in the case before 
us, we have a situation where we think the existence of a fair 
determination, evidential market for this particular stock did not 
exist. That the stock of the company was not traded in generally 
is clear, The mutualization in progress, the limited holdings of the 
shock, its acquisition from time to time by those who bought with a 
view to holding and awaiting the action of the mutualization, com- 
mercially were all factors of unusual character, and made the 
valuation different from a market created by buyers willing to buy 
and sellers willing to sell, and where offers to sell challenged the 
attention of buyers, and offers to buy challenged the attention of 
sellers. When it was desired to sell or buy this stock, however, 
a buyer or seller had to be developed. * * * 
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We also quote from the margin of the court’s opinion as follows: 

1. Mill’s Political Economy: “The value at any particular time 
is the result of supply and demand, and is always that which js 
necessary to create a market for the existing supply.” 


In our opinion the evidence in the instant proceeding shows that the 
price of $10.50 per share on the New York Stock Exchange on Novem. 
ber 15, 1934 did not reflect the fair market value of the gift of 10,000 
shares here involved and hence this gift is within the exception of 
Article 19(3), Regulation 79, which provides that the value of listed 
stocks constituting a gift should be determined by taking the mean 
between the highest and lowest quoted selling price upon the date of 
the gift “except where such selling prices do not reflect the fair market 
value of the gift.” 

Upon cousiinedion of all of the evidence it is our opinion and we 
have so found and now hold that the value of the 10,000 shares oj 
Kimberly-Clark common stock in question here transferred by petitioner 

y gift on November 15, 1934, was then $85,000 or $8.50 per share; and 
» such is the basis for the computation of the Federal Gift’ Tax 
thereon. 

In arriving at such value we have not overlooked the following state- 
ment in the Kier case, [28 BTA 633], prompted by the argument ad- 
vanced therein that the sales therein were not indicative of fair market 
value of a large volume of stock for the reason that an attempt to dis- 
pose of large holdings would greatly depress the market, 


the buyers could be found: 
7 x 


assuming 


But this theory cuts both ways. It frequently happens that 
the ownership of a large block of stock controls the management and 
policies of the corporation and that fact effects a great enhancement 
of value of the total holdings over that of smaller units. * * 


—F. J. Sensenbrenner v. Commissioner, Dec. 9215-A;: Doc 
ket No. 81866; memorandum opinion. 





Rulings of the Bureau 
of Internal Revenue 


(Continued from page 174) 


War Pensions.—Benefits paid to veterans under the Act 
of August 12, 1935 (Pub. No. 262, 74th Cong.), War Risk 
Insurance Act, World War Veterans’ Act of 1924, as 
amended, Emergency Officers’ Retirement Act, as 
amended, World War Adjusted Compensation Act, as 
amended, and any other Acts relating to veterans are 
exempt from tax under all the Revenue Acts. Claims for 
refund for prior years are acceptable if the statutory period 


for filing them has not expired—Mim. 4411, XV-4-7924 
(p. 19). 


Withholding of Tax from Dividends by Corporations.— 
Following is text of letter dated December 16, 1935, ad- 
dressed to New York Stock Transfer Association, i 
Broadway, New York, New York, and oes by Guy 
Helvering, Commissioner (symbols IT:R:S:A): 


Sirs: Reference is made to your letter of November 20, 1935, relative 
to the procedure to be followed by domestic corporations in determining 
the stockholders from whose dividends tax should be withheld at the 
— as required by section 102(f) and (i) of the Revenue Act of 
1935 

Under the provisions of section 23(p) of the Revenue Act of 1934 
corporations are allowed as a deduction from gross income the amount 
received as dividends from a domestic corporation which is subject to 
income tax. The deduction is not allowed, however, in the case of 
dividends received from a corporation or anized under the China Trade 
Act of 1922, or a corporation which under section 251 of the Revenue 
Act of 1934 is taxable on its gross income from sources within the 
United States by reason of its receiving a large percentage of its gross 
income from sources within a possession of the United States. 

Section 23(p) of the Revenue Act of 1934 was amended by section 
102(h) of the Revenue Act of 1935 so as to allow as a deduction only 
90 per cent of the amount of dividends received from a domestic cor- 
poration, leaving the balance, or 10 per cent, of the dividend taxable. 
Under the provision of section 144 of the Revenue Act of 1934 as 
amended by, sections 102(f) and 102(i) of the Revenue Act of 1935 
income tax is required to be withheld at the source from 10 per cent 
of the dividends paid by a domestic corporation to a “foreign corpora 
tion * * * not engaged in trade or business within the United States and 
not having any office or place of business therein, * * *.” 

You call attention to the fact that under the above amendments t 
the Revenue Act of 1934 domestic corporations would deduct a tax of 
15 per cent of the 10 per cent of dividends (which is not permitted 
as a deduction) on and after January 1, 1936, if paid by a domestic 
corporation subject to taxation under Title I of the Revenue Act of 
1935 to foreign corporations not engaged in trade or business in the 
United States and not having an office or place of business therein 
You state that many of the larger corporations are confronted with an 
administrative problem in complying with the foregoing provisions o! 
law. In order to distinguish between domestic and foreign corporations 
for the purpose of withholding the tax on the 10 per cent dividends 
which is not allowable as a deduction, the following procedure i- 
suggested by you in determining the foreign corporation stockholders 
from which the tax shall be deducted: 

1. As to those stockholders of record whose name and style indicate 
that they are foreign corporations, the tax shall be deducted in all 
cases if the address of such stockholder is without the United States. 

2. If the address of such corporate stockholder is in care of an 
individual or corporation within the United States the tax shall likewise 
be deducted; but as to those cases of foreign corporations whose address 


on the stock books is within the United States the tax shall not be 
deducted. 
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You further propose that in cases where a tax has been withheld in 
paying a dividend to a stockholder who in writing states the stockholder 
is not a foreign corporation or that, if a foreign corporation, it is 
engaged in trade or business within the United States or has an office 
or place of business therein, refunds will be made by the dividend dis- 
— corporation in reliance upon such representation, unless such 
tax has been reported to the Government. 

In reply you are advised that although the burden of withholding 
tax from dividends, which are paid to a foreign corporation not engaged 
in trade or business within the United States and not having an office 
or place of business therein, is placed upon the payor corporation, this 
office is of the opinion that the procedure suggested by you, if the 
domestic corporation has no other reason to believe that the dividends are 
subject to withholding, will enable it to comply with provisions of the 
Act. In so far as this Bureau is concerned no reason is seen at the 
present time why the suggested procedure should not in general be 
adopted by domestic corporations for the purpose of ascertaining which 
dividends paid to foreign corporations are subject to withholding. 


The procedure for determining the foreign corporation 
stockholders, whose tax on dividends paid to them under 
Section 144, 1934 Act as amended is to be withheld, is out- 
lined as follows: The tax shall be withheld (1) if the 
address of the stockholder of a foreign corporation is 
without the United States, (2) if the address of such 
stockholder is in care of an individual or corporation within 
the United States; as to foreign corporations whose ad- 
dress on the stock books is within the United States, the 
tax shall not be withheld.—I. T. 2952, X V-4-7919 (p. 2). 


When the Settlor of a Trust 
Reserves a Life Estate 


(Continued from page 148) 
to modify, alter or amend the trust in favor of him- 
self. The Supreme Court held that the transfer re- 
mained incomplete until after the settlor’s death and 
that the corpus of the trust fund was properly sub- 
ject to an estate tax, saying: 

Here the donor retained until his death power enough 
to enable him to make a complete revision of all that he 
had done in respect of the creation of the trusts, even to 
the extent of taking the property from the trustees and 
beneficiaries named and transferring it absolutely or in 
trust for the benefit of others. * * * The death of the 
donor was, in respect of title to the property in question, 
the source of valuable assurance passing from the dead 
to the living. 

Perhaps the safest prediction of the answer which 
the Supreme Court will give to our query should be 
based upon the opinion delivered for the Court by 
Mr. Justice Cardozo in Burnet v. Guggenheim.” Judge 
Cardozo was a member of the dissent in Helvering 

St. Louis Union Trust Company (“in determining 
whether a taxable transfer becomes complete only 
at death we look to substance, not to form”), in 
Becker v. St. Louis Union Trust Company, in Helver- 
ing v. City Bank Farmers Trust Company. He is rep- 
resentative of those members of the Court who 
would give wide latitude to the power of Congress 
“to create a fictitious status.” In Burnet v. Guggen- 
heim, the grantor of an inter vivos trust had reserved 
to himself a power of revocation, which power he 
relinquished subsequent to the enactment of the 
Gift Tax Law of 1924.°* The Government taxed the 
entire trust property as a gift made at the time of 
the relinquishment of the power of revocation and 
its action was upheld by the Supreme Court, which 
said (per Cardozo, J.): 





57 288 U. S. 280, 284, 285 (1933), reversing 58 Fed. (2nd) 188. 


*8 Note 1, supra. Note that the Revenue Act of 1932 does not impose 
a gift tax upon a transfer in trust where a power of revocation is 
reserved by the donor. Revenue Act of 1932, section 501(c). 
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While the powers of revocation stood uncanceled in the 
deeds, the gifts, from the point of view of substance, were 
inchoate and imperfect * * * from the extinguishment 
of the power there came about a change of legal rights 
and a shifting of economic benefits which Congress was 
at liberty, under the Constitution, to tax as a transfer 
effected at that time. * * * If revocable deed of 
trust is a present transfer by gift, there is not another trans- 
fer when the power is extinguished. If there is not a present 
transfer upon the delivery of the revocable deed, then 
there is such a transfer upon the extinguishment of the 
power. [Italics ours.] 


If, then, title to the corpus of an inter vivos trust is 

“definitely fixed by the trust deed,”®® will the Su- 
preme Court permit Congress to declare that there 
is “another transfer” upon the death of the settlor 
who remains as the primary life tenant? 

It is within the realm of possibility, of course, 
that the Supreme Court will hereafter discover the 
existence of a property right, not heretofore accorded 
judicial recognition, which is “brought into being or 
ripened for the survivor’”® by the death of the settlor 
and the “obliteration” of the life estate which he re- 
served for himself; that the Court will hold the 
newly-discovered property right to be “of such char- 
acter as to make appropriate the imposition of a 
tax” upon the entire corpus of the iter vivos trust. 
It cannot be denied that a vested remainder limited 
upon a life estate increases in market value, at least, 
when the limitation is removed by the death of the 

59 The quotation is from May v. Heiner, note 13, supra, 

60 The quotation is from Tyler v. United States, 281 U. S. 497 (1930), 


upholding the power of Congress to base an estate tax upon the total 


value of property owned by the decedent and his wife as tenants by the 
entirety. 
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life tenant ;*" that a secondary life estate increases in 
market value when the primary life tenant dies; that 
a contingent remainder is increased in value by the 
death of the holder of the vested remainder. But 
the Federal estate tax is not measured by the bene- 
fits received by the trust beneficiaries upon the death 
of the settlor; it attaches only to those property 
interests which pass from the settlor to others upon 
his death. As Mr. Justice Roberts recently said, 
the purpose of Congress is “to tax the passage of 
something from the decedent at death.” And to tax 
the passage (or the transfer) we must find the 
“something.” Is the life estate which the settlor re- 
serves the same life estate which the secondary life 
tenants are to enjoy after his death? Is the income 
which the settlor enjoys during his life the same 
income which his children are to enjoy after his 
death? The Supreme Court has already answered 
that question in the negative. In Coolidge v. Long,” 
the Supreme Court said: 

The provision for the payment of income to the settlors 
during their lives did not operate to postpone the vesting 
in the sons (the remaindermen) of the right of possession 
or enjoyment. * * * The rights of the remaindermen, 


including possession and enjoyment upon the termination 
of the trusts, were derived solely from the deeds.” 


Implications of Actuarial Computations 


CTUARIAL computations throw an interesting 

light upon the problem. When a thirty year old 
settlor transfers a $100,000 corpus to trustees, re- 
serving a life estate to himself and directing that the 
corpus be delivered to his children upon his death, 
the value of the children’s remainder is computed to 
be $30,617. That value increases each day, actuarially, 
as the settlor becomes older and his expectation of 
life diminishes. When the settlor reaches the age of 
sixty years, the value of the children’s remainder is 
computed to be $59,943 ;® if he lives to celebrate his 
one hundredth birthdav, the value of the remainder 
is computed to be $100,000. To an actuary, it is the 
theoretical expectation of life of the settlor which 
determines the present value of the remainder. As 
that expectancy diminishes, the value of the remain- 
der increases; and when the expectation of life of 
the life tenant reaches zero, i. e., at death or at the 
age of one hundred years, the remainder reaches its 
maximum or face value.** If the settlor in our hy- 


61 Compare the dissenting opinion of Mr. Justice Roberts in Coolidge 
Long, supra, note 16, to the effect that when the settlor-life tenant 
dies the enjoyment in possession of the property and the termination of 
the possibility of the contingent gift over “come into being’; 32 Col. 
Rev. 1332, 1344 (1932). 

In Coolidge v. Long, note 16, supra. 

8 Note 16, supra. 

Compare Henry v. United States, 251 U. S. 393 (1920), to the effect 
that a vested remainder is “ ‘vested in possession” during the life of the 
prior life tenant; United States v. Fidelity Trust Company, 222 U. S. 158 
(1911): “In actual life a fee can be enjoyed only minute by minute, 
but, although eternal in theory of law, by the same theory at every 
moment it is all and wholly in the owner’s hands.” 

85 These values are based upon the Actuaries’ or Combined Experience 
Table of Mortality, now used by the Internal Revenue Department. 
Regulations 80 (1934) article 13. Under the American Experience Table 
of Mortality the present value of this remainder would be $24,578.80, 
since, under the latter Table, the thirty-year-old settlor is given a greater 
expectation of life. New York Laws of 1868, vol. 2, p. 1317. 

%® Or $55,253.60 under the American Experience Table of Mortality. 

8? Under the American Experience Table of Mortality, the remainder 
reaches its full value when the settlor-life tenant celebrates his ninety- 
fifth birthday. 

6 Under the Actuaries’ or Combined Experience Table of Mortality, 
the expectation of life reaches zero at the age of ninety-nine and one- half 
years; under the American Experience Table of Mortality, the expecta- 
tion of life reaches zero at the age of ninety-five and one-half years. 
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pothetical case dies on his one hundredth birthday, the 
value of the remainder does not increase at his death. 
If he dies on his sixtieth birthday, the value of the 
remainder increases by $40,057 ® at his death. But 
the change in value of the remainder, as computed 
by the actuary, results only from the termination 
of the expectation of life of the settlor-life tenant: 
there no longer exists a probability that the settlor 
will live and, with the obliteration of that prob- 
ability the remainder is given its full value. To the 
actuary, it is immaterial whether the remainder is 
termed “vested” or “contingent.” So long as enjoy- 
ment is postponed, the corpus represents ° ‘money in 
the future,” subject to discount if its present value 
is to be computed. The situation is akin to the 
problem facing the payee of a ninety-day note who 
seeks immediate cash therefor from his bank. The 
bank will discount the note, i. e., figure the present 
value of “money in the future,” and the discounted 
value is all that the payee can presently obtain from 
his bank. An one-hundred- -eighty- -day note is pres- 
ently worth less than the ninety-day note; a three- 
hundred-sixty- day note is worth still less. Similarly, 
$100,000 payable in ten years is worth less than 
$100,000 payable in two years ;"° $100,000 payable 
upon the death of a person who will probably live 
for another ten years is worth less than $100,000 
payable upon the death of a person who will prob- 
ably die within two years. Our ninety-day note in- 
creases in value as the maturity date approaches, 
because the “future” which has been discounted is 
rapidly becoming the present; the $100,000 remain- 
der payable in ten years increases in value as the 
tenth year approaches because, again, the discounted 
“future” is becoming the present. Similarly, the 
$100,000 remainder payable upon the death of a per- 
son whose expectation of life is ten years increases 
in value with the approach of that tenth year and 
the elimination of the element of futurity. 


There can be no question that nothing passes to the 
payee of the note when the maturity date arrives; 
that nothing passes to the remainderman who is to 
receive his $100, 000 at the end of ten years when the 
tenth year is ended. And to the actuary the remain- 
derman who is to receive $100,000 upon the death of 
the life tenant, is in the same position as the payee 
of the note and the remainderman after the estate for 
vears.”! Will the Supreme Court rule that the elim- 
ination of futurity by the death of the settlor-life 
tenant is “something” which passes from the settlor 
at his death and upon which an estate tax may prop- 
erly be predicated ?”? 


These questions concern every settlor who retains 
a life estate in a trust created by him subsequent to 


6° Under the American Experience Table of Mortality, the increase 
would be $44,746.40. 

70$100,000 payable in ten years is presently worth $67,556.40; 
$100,000 payable in two years is presently worth $92,455.60; $100,000 
payable in one year is presently worth $96,153.80. Regulations 80 
(1934 ed.), article 13. 

1 Wolfe, Inheritance Tax Calculations (1905) 9. Compare Ithaca 
Trust Co. v. United States, 279 U. S. 151 01929): “the value of prop- 
erty at a given time depends upon the relative intensity of the social 
desire for it at that time, expressed in the money that it would bring 
in the market.’ 

72 The Supreme Court recognizes the ability of the “actuarial art” to 
oe — the values of life estates and vested remainders (Ithaca Trust 

United States, note 71, supra, but has not as yet accepted actuarial 

computation: of contingent remainder values. Humes v. United States, 

276 U. S. 487 (1928). a. also In re Challet’s Estate, 148 Misc. 415 
(Surrogate’s Court, N. Y. Co., 1933). 
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June 6, 1932."° The decisions here reviewed would 
seem to indicate that the majority of the present 
Court will answer them in the negative and will 
continue to hold that the reservation of a life estate 
does not render the corpus of an irrevocable inter 
vivos trust subject to a Federal estate tax. 


State and Local Unemployment Relief 


HAT is happening to the “unemployables” 

since the Federal Government has turned re- 
sponsibility for their support back to states, counties, 
municipalities and “poor districts,” is described in 
the February Midmonthly Survey. The article is 
based on a study made by Catherine M. Dunn for the 
American Public Welfare Association. 

The study covers New Hampshire, Pennsylvania, 
Indiana and Alabama, in each of which states Miss 
Dunn spent one month, attempting to check up on 
what is actually happening to dependent families 
transferred to local care. 

With the withdrawal of Federal funds, the stand- 
ards imposed under Federal-state administration no 
longer hold, Miss Dunn found, and within most 
states the practices followed before the Federal Gov- 
ernment took a hand are again in force. Communi- 
ties appear to have different ideas as to who are the 
“unemployables.” Some local authorities, for ex- 
ample, it was found, do not consider a person suffer- 
ing from diabetes or heart disease incapacitated for 
manual labor, and some Alabama local relief authori- 
ties consider a family as having an employable mem- 
ber as soon as a child reaches his sixteenth birthday. 

Transfer of care of the unemployables to local re- 
sponsibility has, without exception, according to Miss 
Dunn, meant a sharp cut in family budgets already 
far below a “health and decency” standard. 

In Philadelphia County, Penn., when the study 
was being made, Federal funds still were available 
to carry 13,000 unemployable families at a cost of 
$20,000 a day. The local department of welfare has 
a total annual appropriation of but $5,000 to work 
with. 

In Indiana and Pennsylvania, according to Miss 
Dunn’s report, the township trustees as a rule do 
not pretend to provide for a family’s needs, even in 
the matter of food. They “give something” and ex- 
pect the family to “forage” for the rest, it is stated. 
(ne trustee reported an allowance of $4 a month for 
a family of five. In New Hampshire it is described 
as the general practice to allow $1 a week per person, 
plus $1 or $2 for the family. 

The whole question of supplementing inadequate 
family income out of public funds varies as widely 





® Section 302(h) of the Revenue Act of 1926 (which has not been 
hs co or repealed) provides: “Except as otherwise specifically pro- 
vided therein subdivision * * * (c) * * * of this section shall 

pply to the transfers, trusts, estates, interests, rights, powers, * * 

s severally enumerated and described therein, whether made, created, 
arising, existing, exercised, or relinquished before or after the enactment 
“4 this Act."” However, the recent Supreme Court decisions rendered in 

‘hite v. Poor and He'vering v. Helmholz (note 13, supra) indicate that 
he Court will continue to hold that amendments to section 302 of the 
Rev enue Act of 1926 cannot be given retroactive effect. See also Nichols 
. Coolidge, note 9, supra. 
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in the local care of the unemployable as it has under 
the state emergency relief administration, according 
to the report. In some communities any resources, 
however small, make the unemployable family in- 
eligible for relief. Some New Hampshire counties 
require relief clients to sign an affidavit declaring 
themselves paupers, the article says. 

3ecause they are cut off from supplementary as- 
sistance, and that given by law is so inadequate, 
those receiving old age pensions in Indiana are de- 
clared to be often in greater need than those who 
are on direct relief. In Pennsylvania the waiting list 
of known eligibles for various forms of public assist- 
ance is reported as running into thousands. 

Aside from the lack of sufficient funds, it is a dis- 
tressing fact, according to Miss Dunn, that many 
officials responsible for local poor relief are political 
appointees, under constant pressure to save money 
and to avoid any program calling for increased taxes. 
In many cases local relief administrators are un- 
trained in social work, and often they have other 
full-time occupations. 






New Tax Publications 





ere 


State Taxation of Banks, by John Brooks Woosley, 
Professor of Economics, University of North Carolina. 
Published by the University of North Carolina Press, 
Chapel Hill, North Carolina. 133 pages. Price $2.50. 

This monograph, written as a summary of studies pursued 
under the direction of Professor Simeon E. Leland of 
the University of Chicago and having the benefit of the 
suggestions of such other widely recognized men as Pro- 
fessors Arthur H. Kent (law) and L. W. Mints (banking) 
of the same school, presents a carefully written review of 
the problems surrounding state taxation of national and 
state banks. 

The scope of the book is indicated by the chapter sub- 
jects, which follow: 

The Problem of National Bank Taxation. 

Statutory Evolution of Sections 5219, 1864-1923. 

The Interpretation of Section 5219 by the United States 
Supreme Court. 

The Amendments of 1923 and 1926 to Section 5219. 

The Movement for Further Amendment of Section 5219. 

Income and Excise Taxation of Banks. 

The Taxation of Bank Shares at General Property Rates. 

The Uniform Rate on Bank Shares. 

The Disproportionate Taxation of State Banks. 

A Suggested Solution for the Bank Tax Problem. 

Of special interest to attorneys is the historical chapter, 
with excerpts from the Congressional Globe and from 
banking publications which throw light upon the intention 
of the legislators in drafting certain provisions of Section 
5219 and the contemporary understanding of their mean- 
ing. For instance, a question discussed which may be of 
importance in litigation is the extent that authority to tax 
National banks rests upon judicial or congressional grant, 
and if upon the latter, the extent to which the authority 
may be granted the states. Of interest also to attorneys 
is the 33-page review of the multitudinous and often con- 
fusing U. S. Supreme Court decisions. This review should 
greatly aid in the comprehension of the legal status of 
bank taxation. 

Of special interest to taxing officials charged with planning 
state fiscal systems are the studies of the various methods 
of National bank taxation permitted at present, their 
productivity, equity and the extent to which the restrictions 
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The local communities are reported as making ey- 
ery effort to prove a family “employable,” thus 
throwing responsibility for their care on WPA. In 
some cases it was found that relief authorities dis- 
criminate among accepted applicants, basing deci- 
sions on considerations other than actual need. 


Antiquated settlement laws crop up again in dis- 
putes over defining boundaries to ailocate an appli- 
cant to his proper “poor board.” In some communities 
settlement requirements definitely bar out many 
of those in need, as in New Hampshire towns, where 
an applicant must have paid seven consecutive years 
of poll taxes out of the last ten to be eligible for 
relief. 

The conclusion drawn in the report is that archaic 
poor laws and agencies, too meager resources, con- 
fusion, petty politics, buck passing and lack of in- 
telligent planning are all militating against proper 
care of the “unemployables” by local communities, 
and that states as well as local communities need to 
improve their administration of poor relief instead 
of slipping back into old pre-depression ways. 


placed upon the use of each method hamper the States in 
the taxation of other businesses and moneyed capital. 


The proposed solution of the problem of retaining son 
form of protection for National banks and at the same tini 
of giving agricultural, industrial and commercial states 
complete freedom in taxing other businesses and competing 
capital without unduly restricting the revenue obtainabk 
from banks is a compromise proposal. It is “simply that the 
several states shall be permitted to tax (a) the real prop 
erty of National banks as other real property is taxed and 
(b) that the shares of such banks may be taxed by and 
under State authority subject to the limits that the rat 
imposed shall not exceed an agreed per cent, say 1% per 
cent, of the book value of said shares minus the assessed 
value of the real property, nor shall the rate be highe: 
than that imposed by the taxing State on banks operating 
under State charters.” 

Careful research and thoughful analysis has entered into 


the preparation of this book, which is of value to both 
attorneys and state taxing officials. 


Federal Income Tax Handbook 1935-36, by Robert I 
Montgomery. Published by The Ronald Press Company, 
New York. 1050 pages. Price $10. 

This new edition of a manual with a long line of prais¢ 
worthy predecessors follows the plan of Mr. Montgomery’s 
previous tax books in providing an excellent interpretation 
of current tax law from both the legal and accounting 
viewpoints, in clear, concise, and, where criticism of present 
administrative practices is involved, vigorous language. 

Consideration of Federal taxes on estates, trusts and 
gifts being given in a separate book under the joint editor- 
ship of Mr. Montgomery and Roswell Magill, professor 
of law at Columbia University, associated with Mr. Mont 
gomery in tax practice, and former assistant to the Secre 
tary of the Treasury, space is afforded for more elaborate 
treatment of certain important phases of the income tax, 
capital stock tax and excess profits tax than was previ 
ously possible when exposition of all Federal taxes was 
contained in one volume. 

Points of tax law on which there is no dispute are dis- 
posed of briefly. Where there have been no positive rulings 
or where the law admits of more than one construction, 
the author in most cases does not hesitate to make positive 
recommendations of procedure in the interest of the tax- 
payer. 

The manual combines the text of law with its interpreta- 
tion as expressed by administrative rulings of the Bureau 
of Internal Revenue, important decisions of the courts and 
the Board of Tax Appeals. 
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The scope covered by the text is indicated by the twenty- 
seven chapter subjects following: Method of Accounting 
and Bases of Reporting Income; Exempt Income and Ex- 
emption from Tax; Taxable Income and_ Inventory 
Methods; Gain or Loss from Sale of Property, Including 
Capital Assets; Income from Sales of Property on the 
Installment Plan; Income from Royalties, Copyrights, and 
Patents; Income from Interest; Income from Rents; In- 
come from Dividends; Income from Partnerships; Deduc- 
tions for Expenses; Deductions for Interest and Bond 
Amortization; Deductions for Taxes; Deductions for 
losses; Deductions for Bad Debts; Deductions for Depre- 
ciation, Obsolescence, Amortization, Depletion, etc.; 
Deductions for Contributions, Donations, Gifts, and Sub- 
scriptions; Surtax on Undistributed Profits of Corpora- 
tions; Returns; Consolidated Returns and Accounts; 
Non-Resident Aliens, Foreign Corporations, and Citizens 
Claiming Benefit of Sec. 251; Exempt Corporations; Tax 
Rates and Credits Against the Tax; Withholding and In- 
formation at the Source; Payments, Assessments, Refunds; 
Penalties; Miscellaneous Taxes. 

In addition to a general subject index, indexes to articles 
of regulations and Treasury Department rulings, cited 
decisions of the courts and the Board of Tax Appeals 
are provided. 

Federal Taxes on Estates, Trusts, and Gifts 1935-36, by 
Robert H. Montgomery and Roswell Magill, published by 
The Ronald Press Company, New York. 450 pages. Price $5. 

This is a companion volume to Montgomery’s Federal 
Income Tax Handbook and follows the same general plan in 
interpretation of law, Treasury rulings, judicial decisions, 
etc. 

The innovation this year of covering the Federal taxes 
on estates, trusts, and gifts in a separate volume was well 
advised, as the importance of the taxes merit the thorough 
analytical exposition which they have been accorded. 

Authoritative guidance with respect to these taxes fills 
a need not only because of the numerous involved factors 
which enter into determination of expedient procedure 
in handling estates and trusts, but also on account of the 
newness of some of the basic features of the laws in- 
volved and the considerable number of provisions which 
have not had a final judicial interpretation. 

The authors have the satisfaction of having turned out a 
good product that ranks a place in a well-equipped tax 
library. 


Readers’ Retrospect 


“Reduction of the Burden 
of Death Taxes” 


Editor: As I understand it, Mr. Levin proposes in his 
article on “Reduction of the Burden of Death Taxes,’’’ to 
facilitate payment of heavy estate and inheritance imposts 
against large estates by allowing individuals to prepay the 
taxes. The testator would be allowed to pay the full 
amount of the estimated tax, or if he desired he would 
be allowed to pay the tax in installments. Other provi- 
sions would fix the amount of the installments according 
to the life expectancy of the testator, allow a discount for 
prepayment, provide for interest on payments so made, 
allow for withdrawals in case the estate decreases or the 
testator changes his residence, etc. 

It is not intended to argue the question of the “purpose 
of taxation” nor extent of the burden of estate and in- 
heritance taxes upon certain estates and businesses, but 
rather to question the efficacy and necessity of the plan 
proposed for facilitating payment of such taxes. Mr. Levin 
las indicated that insurance policies are only a partial 
solution as they depend on the insurability of the testator. 
He has failed to mention trusts and trustee facilities that 
are available, annuity contracts of various kinds, accumula- 
tion of government bonds and other securities with a ready 
market and other methods which can be used to provide 
sufficient funds with which such taxes might be paid. 
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Your Difficult 
Tax Problem 


may be one of 


CONFLICT OF 
LAWS 


On all interstate tax matters, consult 


BEALE’S 
CONFLICT OF LAWS 


by JosepH H. BEALE 


Royall Professor of Law, Harvard University 


Here, you will find fully cov- 
ered, Limits of Power of a State 
to Tax a certain thing both for 
the property tax, the inheritance 
tax, the income tax, and excess 
taxes. Cases from all states are 
cited and particularly notice has 
been taken of late U. S. Supreme 
Court cases. 





Baker, Voorhis & Co. 
119 Fulton St., New York City 


Please send me one set of “Beale on the Conflict of 
Laws,” 3 vols., $30.00, for five days’ examination. At the 
end of that time I will either send you my check for $30.00, 
or return the books to you. 
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The most important consideration in all of these plans 
and the plan proposed by Mr. Levin is that the funds must 
be withdrawn from the testator’s business sometime before 
the tax is to be paid. In most cases where the tax payment 
would wreak such a hardship on the business as indicated 
in the article, it would probably be uneconomical from the 
point of view of the owner to withdraw funds from the 
business where they are employed profitably in order to 
secure a return of three per cent as proposed. If the 
testator wishes to and can withdraw or provide the neces- 
sary amounts in order to insure an estate of a specific 
amount, or provide for prompt payment of inheritance and 
estate taxes, there are available numerous facilities at the 
present time for taking care of such funds. The available 
plans for accumulating such tax funds are much more 
flexible than the proposed plan could possibly be, and 
needs no elaborate administrative provisions for changes 
in residence, etc. It does not seem necessary nor desirable 
for the government to pass additional laws to provide for 
a service that is already available to all who care to make 
use of it. 

E. L. MAYNARD, 
Research Associate. 
Illinois State Tax Commission, Springfield, III. 


Pennsylvania’s Gross 
Receipts Tax 


Editor: In the February number of the Tax Magazine, 
it is stated in an article by Raymond E. Manning, entitled 
“State Tax Legislation 1935” that Act No. 89 of the Penn- 
sylvania Legislature Session 1935 increased the gross re- 
ceipts tax from 8 to 14 mills and extended its application to 
Gas Companies, Water Companies, Steam Heating Com- 
panies and Municipally owned and operated utilities. 


I think you will find by referring to the Pennsylvania 
Corporation Tax Service, published by Commerce Clearing 
House, Inc., at Paragraph 9357, that this statement is 
slightly in error as the Act referred to did not extend the 
application of the gross receipts tax to the enumerated 
companies, except as to the gross receipts of municipally 
owned and operated utilities derived from business done 
outside the limits of the municipality operating the public 
utility service. 


J. HENDERSON SMITH 
1401 Arch Street, Philadelphia. 


Thanks to Mr. Smith for the correction.—Editor. 


The Minnesota Income Tax 


(Continued from page 152) 


able entirely to Minnesota will pay dividends partly 
from taxable income and partly from income of the 
tax-exempt type. The credit in such cases would be 
100 per cent. Situations will also occur where a cor- 
poration organized under the laws of some other 
state has domiciliary income, which, under recog- 
nized principles of taxation or as a result of statutory 
provision, cannot be subjected to tax in Minnesota. 
For instance, a Delaware corporation doing all of its 
business in Minnesota (as the term “business” is 
used in Section 23) may have annually recurring 
domiciliary income which would deprive its stock- 
holders of the full credit otherwise allowable and 
necessitate the use of the fraction prescribed in Sub- 
section 27(g). It is interesting here to consider the 
fact that the interpretation of the word “business” 
as used in Subsection 27(g) differs from that em- 
ployed for the same word under Section 23. The 
corporation has domiciliary income because the prop- 
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erty which produced the income is not employed in 
the business within the purview of Section 23. Yet, 
the dividend credit is reduced because of that domi- 
ciliary income on the grounds that it is employed 
in the business under Subsection 27(g). 

If a corporation belongs in one of the classes 
wholly exempt from tax under Section 5, dividends 
paid by it will receive 100 per cent credit in the hands 
of its stockholders, provided all of the income from 
which the dividends are paid was derived from busi- 
ness done in the State; but if any part of the divi- 
dends is not from Minnesota business then the 
dividend credit is zero. A case could conceivably 
arise where a Minnesota corporation falling within 
the class of taxable corporations had nothing but tax 
exempt income in Minnesota. Dividends paid from 
such income would nevertheless be wholly exempt 
from tax. But if it were a foreign corporation and 
such income was of the type which follows the domi- 
cile the dividends would be taxable in their entirety 
to Minnesota recipients. While the combinations of 
circumstances which may exist to influence the divi- 
dend credit are so extensive as to preclude a full 
discussion of the subject at this writing, the fore- 
going specimens will serve as a guide for further 
speculation by the reader. 

It seems evident that in the vast majority of cases 
the dividend credit will be determined by the appli- 
cation of the prescribed fraction. Various results 
may be obtained through the computation of the 
ratio of taxable net income to the entire corporate 
net income. The present attitude of the Commission 
is that the terms “taxable net income” and “net in- 
come” refer to positive numbers. Thus, if a concern 
which pays a dividend from income earned within 
and without the State sustains either a net loss in 
Minnesota under the statute or a net loss for the 
business as a whole during the year for which the 
fraction is computed, the dividend credit would be 
nil. It will be helpful to remember that the income 
from which the dividend is paid determines whether 
the credit shall be 100 per cent or less. If a dividend 
was paid in 1933 from income of the year 1900 which 
was derived solely from Minnesota business, the 
credit would be 100 per cent even though the paying 
corporation did little or no business in Minnesota in 
1933. Of course, the credit in any event is limited to 
100 per cent of the dividend. It will be seen from 
the foregoing analysis that the fact that a corpora- 
tion pays a tax to Minnesota on its income does not 
necessarily mean that its stockholders are entitled 
to a dividend credit. It is also evident that the sur- 
plus of the corporation paying the dividend must be 
analyzed as to each distribution for the purpose of 
ascertaining whether the income from which the 
dividend is paid was earned within Minnesota, some- 
times resulting in extensive retrospective research. 
While the revised regulation will undoubtedly bene- 
fit those who receive dividends more than the regula- 
tion which it supersedes, there remain numerous 
complications in computing the credit. The purpose 
of the dividend credit deserves commendation but it 
is doubtful if Subsection 27(g) will ever be satis- 
factory due to the administrative difficulties involved. 
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Taxation of Corporations 


in Connecticut 


(Continued from page 156) 


probably would be that part of its business is out- 
side of Connecticut. 


It should be noted that the Tax Commissioner 
reserves the right in all cases to deviate from the 
prescribed allocation formula. For those corpora- 
tions which feel that the allocation of income or 
minimum base works an injustice to them, the law 
provides that an officer of any such company may 
file with the return a statement of his objections 
and such alternate method of allocation as he be- 
lieves to be proper with such detail and proof as the 
Commissioner may reasonably prescribe. The Tax 
Commissioner also, may, after due notice, require a 
basis different from the statutory one where he feels 
the allocation is clearly unfair to the state. 


Tax Computation Illustrated 


i ORDER to show the actual tax computation 
and the effect of the new law in comparison with 
the old, a special problem may be helpful. There 
follows condensed profit and loss and balance sheet 
accounts of a typical manufacturing concern for 
1935. From these accounts are developed the Federal 
income tax, the new state franchise tax and for 
comparison, the old state franchise tax. A careful 
comparison of the disposition of the various book 
items will show the method of computation and the 
comparative tax. 


Two cases are presented: (1) where the domestic 
corporation does business only within the state, and 
(2) where the domestic corporation does business 
within and without the state. Certain assumptions 
are necessary in order to show how the net income 
and minimum base are allocated; these are given im- 
mediately following the problem balance sheet. 


It may be observed from the accompanying illus- 
tration that at least one purpose of new law will be 
attained, namely, increased revenue. The tax on cor- 
porate excess assures a substantial yield where the 
net income base fails. This particular feature of the 
law is generally recognized as equitable; the situa- 
tion of large concerns paying only ten dollars a year 
to the state has long been a subject of comment. 
Notwithstanding the increased burden, a comparison 
of Connecticut tax on corporations with that of 
neighboring states is favorable indeed. The state is 
not a baiter of corporations; on the contrary, the 
economic history of the state reveals that Connecti- 
cut has always fostered industry. 


Some instances of injustice in the application of 
the law have appeared and others may come to light 
later. Probably some adjustments will have to be 
made by the next legislature; it is impossible, of 


TAXATION OF CORPORATIONS IN CONNECTICUT 


(See next page for examples of computation of the new Connecticut franchise tax) 





THE CONNECTICUT CORPORATE 
FRANCHISE TAX 


THE X CONNECTICUT CORPORATION 
CONDENSED STATEMENT OF INCOME AND EXPENSES—1935 








INCOME ACCOUNTS 


Sales sacePiEiaP es cy on ABST tas ISNA tS oe $3,000,000 
Cost of Sales’ seers le eS te 2,560,000 
eC SIRI gS 552-55, “Sian, AiO NS OMAR eR ESS $440,000 
Interest, Bank Deposits : Ra atolieme na hmmeEe ee 500 
Royalties .. , Side ease a ROT Ce REA 10,000 
Sales of Capital Assets . i ARAN Sree ark oe ee 5,000 
Interest on U. S. Treasury Notes 3% Sonica BPRS OY Oe eee 1,500 
Dividends—Y Domestic Corp. : ee ee Ney fo: 5,000 
Interest on Municipal Bonds 4% Ne ce hare Seas Riccar alate terare 2,000 
Total Income ar : : Sear oe ... $454,000 
EXPENSE ACCOUNTS 
Compensation of Officers : ore : RSE ee $50,000 
Rent of Business Property . Reece eras 7,000 
Repairs .. . ‘ : eee ee Some 22,000 
Interest on Bonds. and Notes. peice sa ‘ ern 16,000 
Taxes (incl. fed. income tax $12, 000) . eae AEE rE ee 25,000 
a eae eer vrteieeioeos Rrehe Sra heecoee 15,000 
oe ne eee ee ee ee ae: ont begins 20,000 
Contributions Red Cross, oe eee Wie eaten 5,000 
Other Exp. of Bus. (incl. Admin. and oo ee sess 200; 000 


$360,000 


Net Income st sees rars Biecstesirose ais eure ais are eatacnatiaes $94,000 


THE X CONNECTICUT CORPORATION 
CONDENSED BALANCE SHEET—DECEMBER 31, 1935 





ASSETS 

Cash a RE eg in ee ee CE EEE Ee $200,000 
Accounts Receiv able é Ecakaive va p tN wei p ORLA REE Sp ai ate RECO 300,000 
Inventories .. Bost paciick avi Arce ray eet eae 500,000 
U. S. Treasury ‘Notes—1937 emus eri een 50,000 
Municipal Bonds .. ae eetraes ao Bee Wane eno 50,000 
Y Domestic Corp. Stock - UE rE 50,000 
MEQGHIMOPY AMG TGUIOMICNE, CIC. noo. 5 scone gies. sig eres seis earlans 200,000 
Land and Buildings . : ane ee Pa ne 300,000 
Patents, ete. . SE SNR cod geet Re wR ; ae 100,000 

Total ee eRe ee ee REN ee ee ee are $1,750,000 

LIABILITIES AND CAPITAL 

SIMA s AUN hia 5 ahve ita ios sy va GREG EE ERT STP EAE $100,000 
RIDE 66 co cols hss ha wrrerecs aca ershaid hubbany ohaneo ob eonbenclaranes 75,000 
Bonds Payable . RELL Oe eee rey Perey ner Ee Re Ne eremin TT coe 200,000 
Reserve for Depreciation | ........6.. views ccsseccecees 100,000 
ROME ROr NNN INO, 5 Sion 5.4: hess £5 Kenia Seece ase Whevmprecg sae 25,000 
RCM NN i ood gs oe oy Seen ep Sucbz aw ae Soren ew SIS 20,000 


Reserve for Contingencies Siti a etek san cee ete te RS. eles 50,000 
Capital Stock 





Authorized and Issued eee Seer eee ee: $1,000,000 
Treasury Stock F ee ch 100,000 900,000 
Surplus : veyrste re ee ee ie 230,000 
Undivided Profits an Soeee . es ate a elie 50,000 
$1,750,000 





Assumptive Data (a) Interest, Dividends, Royalties, all assignable to 
Connecticut. 
(b) Intangible Assets within $700,000 outside $25,000. 
ts Tangible Assets within $870,000 outside $30,000. 
(d) Salaries & Wages within $1,000,000 outside 
$50,000. 
(e) Gross Receipts $2,600,000 outside $400,000. 











course, as a practical matter, for framers of laws to 
foresee all the effects of proposed legislation; some 
experience in the actual application is necessary. 
Precisely what changes should be made will be seen 
more distinctly when the filing period for the first 
returns is over. Likewise, by that time the effects 
of changes in the other tax laws will have been ap- 
praised and judgment as to merit crystalized both in 
the mind of the tax commissioner who must ad- 
minister the laws and the taxpayer who must pay the 
resulting tax. 
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COMPUTATION OF NEW FRANCHISE TAX 
SHOWING A COMPARISON WITH OLD STATE TAX AND FEDERAL 


INCOME TAX 


Solution Case I—Business Entirely Within Connecticut 
NET INCOME COMPUTATION 


Books 1935 
INCOME ACCOUNTS 
Sales 


$3,000,000 
Cost of Sales 


2,560,000 


Gross Profit on Sales 

Interest, Bank Deposits 

Royalties 

Sales of Capital Assets (Loss) 
interest on U. S. Treasury Notes 3% 
Dividends—Y Domestic Corp. 
Interest on Municipal Bonds 4% 


$440,000.00 
500.00 
10,000.00 
5,000.00 
1,500.00 
5,000.00 
2,000.00 


Federal 
Income 
Tax 1935 


$440,000.00 
500.00 
10,000.00 
2,000.00 


5,000.00 


Conn, Fran- 
chise ‘Tax 
(New) 1935 


$440,000.00 
500.00 
10,000.00 
2,000.00 
1,500.00 
5,000.00 
2,000.00 


Conn. Fran 
chise ‘lax 
(Old) 1934 


$440,000.00 
500.00 
10,000.00 
2,000.00 


5,000.00 





Total Income 


$454,000.00 
EXPENSE ACCOUNTS 

Compensation of Officers 

Rent of Business Property 

Repairs 

Interest on Bonds and Notes 

axes (incl. fed. income tax $12,000) 

Bad Debts 

(Dividends, Domestic) 

Depreciation 

Contributions Red Cross, ete. 

Other Expenses of Business (incl. Admin. and Sales) 


$50,000.00 
7,000.00 
22,000.00 
16,000.00 
25,000.00 
15,000.00 


20,000.00 
5,000.00 
200,000.00 


$453,500.00 


$50,000.00 
7,000.00 
22,000.00 
16,000.00 
13,000.00 
15,000.00 
5,000.00 
20,000.00 


200,000.00 


$457,000.00 


$50,000.00 
22,000.00 
13,000.00 
15,000.00 
5,000.00 
20,000.00 


200,000.00 


$453,500.00 


$50,000.00 
7,000.00 
22,000.00 
16,000.00 
13,000.00 
15,000.00 
5,000.00 
20,000.00 


200,000.00 





$360,000.00 


$348,000.00 


$325,000.00 


$348,000.00 





Net Income (Tax Base) 


$94,000.00 


$105,500.00 


$132,000.00 


$105,500.00 





Tax Rate 


.4375 


02 


02 





Tax (Based upon Net Income) 


CONNECTICUT MINIMUM TAX COMPUTATION 
(Not Applicable to Banks, Trust Companies, Building and Loan Associations, ctc.) 


Issued 
Surplus 
Undivided Profits 

Reserves (accruable to stockholders) 
Interest Bearing Indebtedness (par value) 


and outstanding capital stock at close of year 


_. Total 
Deficit Carried on Balance Sheet ; 
Holdings of Stock of Private Corporations 


Less: 


Total 
Balance Taxable at One Mill per Dollar 
Minimum Tax (In no case less than $10.00) 


$14,506.25 


$2,640.00 


$2,110.00 


$900,000.00 
230,000.00 
50,000.00 
50,000.00 
300,000.00 


_ $1,530,000.00 


$50,000.00 


50,000.00 
1,480,00.00 
1,480.00 


Summary Case I—Tax Due—Net Income Base $2,640.00. Minimum Base, $1,480.00. 
Solution Case II.—Business Partly Within and Partly Without State 


(A) NET INCOME BASE 


Total Net Income 


Net Income assignable directly to Conn. (income from Conn. intangibles) 


Net Income to be allocated 


Allocation of Net Income 
(a) Average mo. fair cash val. of tang. prop. 
(b) Total salaries, wages and other compensation paid 
(c) Gross receipts from business operations 


Total 
Percentage allocated to Conn. 
Net Income allocated to Conn. 
Net Income assignable in entirety 


Total taxable at 2% 
Tax 


Every- 


$132,000.00 
13,000.00 
119,000.00 


Conn. (1) + where (2) = Conn. % (3) 


$ 870,000 
1,000,000 
2,600,000 


-928571% 


(B) MINIMUM TAX BASE 


Allocation of Minimum Base 
(a) Value of intangibles, situs in Conn. 


$ 900,000 
1,050,000 
3,000,000 


X $113,000 = 


-966666 
952380 
.866666 
2.785712 
-928571 
$110,499.95 
13,000.00 


$123,499.95 
$2,470.00 


$700,000.00 
25,000.00 
870,000.00 
30,000.00 


$1,625,000.00 
1,570,000.00 = 


1,625,000.00 
$1,480,000.00 XK .966153% 


(b) Value of intangibles, situs outside Conn. 
(c) Aver. mo. fair cash val. tangible prop. in Conn. 
(d) Aver. mo. fair cash val. tangible prop. outside Conn. 


Total 


Value of tangible and intangible property in Conn. 
Value of tangible and intangible property everywhere 
Minimum base allocated to Connecticut 

Tax to Connecticut at 


-966153% 


= $1,429,906.44 
$1,429.91 


Summary Case II—Tax Due—Net Income Base $2,470.00. Minimum Base, $1,429.91. 
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